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ABSTRACT

When the obligee does not collaborate with
the obligor based on good faith in any steps of
the contract including formation and execution
or even after contract breach and this causes or
increases losses, then that situation gives rise to the
concept of the fault of the injured party. Therefore,
if the obligee and the obligor jointly cause or
increase losses, then the concept of contributory
negligence, or comparative negligence according
to the US legal system, should be considered.
The present paper aims to conduct a comparative
study on contributory negligence in contract law
together with an analysis of relevant domestic and
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and this fact reveals traces of contributory negligence in the US legal system.
However, in the Iranian legal system laws indirectly imply this concept and the
presence of contributory negligence in the Iranian law can also be confirmed
based on analogy, ascertainment, good faith, and purpose of law and the fact
that this concept merely mentioned with regard to some laws, can be explained
based on the Islamic prevalence rule (Qalabah).
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Extended Abstract]
If the obligee fails to collaborate with the obligor in any stage of the contract

including formation, implementation or even after contract breach and this
causes or increases losses, then that situation gives rise to the concept of the
fault of the inured party. In the US legal system, this is known as contributory
negligence, relative negligence or comparative negligence. However, in
the Iranian legal system, there is the theory of fault of the injured party and
includes comparing relative negligence of the injured and injuring parties and
apportioning damages on that basis. Therefore, the damage recoverable by the
injured party is reduced in proportion to its contribution to the losses. In other
words, if the injured and injuring parties jointly cause losses because of their
fault, i.e. the injured party is partially responsible for the negligence, then the
plaintiff is absolutely not allowed to claim for total damage and even may be
considered at fault because of an act or failure to act and this results in reduced
liability of the defendant in the case of lack of force majeure qualities.
However, it should be noted that the boundaries of contributory negligence
caused by the obligee's fault that results in contract breach are not always
clearly defined. Therefore, some obligee's actions including informing the
obligor of the effects of his/her economic activities on the obligee, warning
about the risks associated with the obligor's actions, or checking the quality of
goods and services and showing noncompliance with contract terms during the
implementation can influence contract breach or its consequences (increased
losses). The present research explains contributory negligence in contract law
from a comparative viewpoint with respect to the US legal system, in order
to defend the obligor's rights in the case of obligee 's contribution to losses
or increased losses, support damage sharing between them based on their
negligence degree and effect and reduce the difficulty of proving the fault of
the injured party. Contributory negligence theory is generally dismissed in the
US legal system but there are other theories that are effective equivalents for
it: (a) reasonable reliance theory discourages and warns about overinvestment
by both parties, (b) predictability theory contributes to sharing of risks and
liabilities. Contributory negligence theory is not explicitly confirmed in the
Iranian legal system, but it appears that some laws, e.g. Paragraph 3 of Article
4 of the Civil Liability Act, Article 114 of the Marine Act, Article 386 of the
Commerce Act and also the Islamic Penal code referring to liability sharing
in the case of multiple causes, are aligned with or based upon contributory
negligence. This theory originates from the principle of good faith and good
faith is rooted in the ethics, and common sense and human conscience testifies
to that. It can be stated that applying and referring to contributory negligence is
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accepted and taken into consideration in the Iranian legal system and respecting
to the fact that both tortious and contractual liabilities originate from the same
source (civil liability), and also by taking ascertainment (of the underlying
reason), unity of criteria and analogy into account, acceptance of contributory
negligence in the Iranian law of contract is not improbable. On the other hand,
implicit presence of this concept in the above-mentioned laws shows that it is
permissible to be used at the very least and its application is not exclusive to
those laws and this situation evidently can be explained based on the Islamic
prevalence rule (Ghalabah). Comparing contributory negligence theory with
predictability and reasonable reliance theories, it should be noted that the latter
theories are deficient in specific ways and prepare the ground for abusing by
the contract parties. For instance, the obligor who is more knowledgeable about
his/her own capability for implementation of the contract, may try to control the
obligee or manage the events in a way that an inefficient level of collaboration
is required or manipulate the situation in a way that the obligee's reliance on
the obligor appears unreasonable. These inefficient actions and behaviors are
unprovable and consequently they cannot be prevented. However, contributory
negligence apportions damages between the contract parties based to their
degrees of negligence. Therefore, it creates a great incentive that will induce
the obligor to implement the contract even in the case of the obligee's default.

On the other hand, the obligee knows that his/her refusal to collaborate and/
or his/her unreasonable reliance can not only increase the implementation costs
but also may lead to contract breach and he/she would be partially responsible
for the consequences. Moreover, contributory negligence assures good faith
during all the contract stages i.e. first stage: preliminary negotiations before
signing the contract, second phase: contract formation, third phase: contract
implementation, fourth phase: conflict resolution. The present research used
a descriptive-analytical methodology based on collecting information using
library method and searching websites for foreign and domestic articles.

Therefore, by referring to the laws and legal resources of the US legal
system, the contributory negligence rule was studied in the US contract law
representing some aspects of the common law system. Then, the relevant useful
information was gathered, analyzed and compared to the Iranian legal system
based on the legal rules and principles and with reference to the Islamic juridical
and canonical books as far as possible.
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