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ABSTRACT

Legal realism and legal formalism as two methods
of judicial decision-making in national and
international courts have been hot theoretical and
philosophical topics among writers, judges, and
lawyers in recent decades. Both methods have
supporters and each has presented arguments
to strengthen their views. In this research, with
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Extended Abstract]
Legal realism and legal formalism as two methods of judicial decision-making

in national and international courts have been hot theoretical and philosophical
topics among writers, judges and lawyers in recent decades. Both methods
have supporters and each of them have presented arguments to strengthen their
views .In this research, with a descriptive-analytical method and using the
library method and using reliable internet sources to collect data, an attempt
has been made to answer the question that contemporary international law is
at the crossroads between realism and legal formalism Which way is it going
and what method does the International Court of Justice,, follow in issuing its
opinions ?The answer that we got in brief is that the debate between these two
methods in contemporary international law and as a result in the opinions of
the International Court of Justice, has not had a clearly defined winner, although
the tendency is more towards formalism. Basically, in the judicial decision-
making process, two methods are used by national and international courts:
legal realism and legal formalism. For formalists, judicial decision-making is
a "rule-based activity" and in an extreme model, the judge is nothing but the
agent and operator of a big machine. But on the other hand, realists are based
on the opinion that legal rules alone do not determine the outcome of cases and
cases. Contemporary legal positivism can be seen as indebted to legal realism.
In other words, realism caused the positivists to distance themselves from the
formalism that had dried up in their tradition and reconsider the nature of legal
obligations and the discussion of "judicial discretion™.

Positivists see law as "what is" and not "what should be". Anyway, the conflict
between these two schools of thought has also been concretely expressed in the
judicial procedure of the International Court of Justice. Especially in the issues
of court procedure, including the issue of "date of jurisdiction of the court" as
well as the concept of "legal dispute"”, which have caused disagreements among
lawyers and judges of the court in recent years. Another point that should be
mentioned in the following is that the conflict between legal formalism and
realism in the judgments of the International Court of Justice is not limited to
formal issues and procedural rules, and sometimes we see the effects of this
difference in substantive issues as well, such as These cases are the advisory
opinion of the court regarding the legality of nuclear weapons. By looking at the
formulation of the arguments made by the court, it strengthens the possibility
that the said decision was made by a formalist approach. In addition, in some of
the dissenting opinions issued by the judges of the court in this matter, although
there is no explicit discussion of the conflict between formalism and realism,
the basic point that can be considered as the common value of these opinions
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is that According to him, the court was satisfied only with the criterion of the
existence of an explicit rule that indicates the prohibition of the use or production
of nuclear weapons in international law (a formalistic criterion) and ignored
the demand of the international community and several decades of efforts the
countries and international organizations for disarming nuclear weapons and
only pointed to the fundamental principles of humanitarian law and reminded
them of the limitations of using such weapons.Undoubtedly, the use of the
form-oriented method in legal and judicial decisions and interpretations has no
result other than stagnation in the legal rules and their inability to respond to the
needs of the day and face the emerging issues of the international community.
This approach demotivates the legal system and gives it the smell of decay. In
international law, the centrifugal nature of ruling governments and the desire
for independence of action makes the necessity of changing the approach from
formalism to legal realism even stronger. Paying attention to common human
ideals as well as drawing a common horizon for governments and nations, which
can be strengthened through soft law elements as well as extra-legal elements,
will be possible only by adopting an approach that can accommodate these
elements inside. If we were to look at the sources of international law only with
the traditional formalist lens and distinguish between legal and non-legal rules,
branches of international law, including environmental law and human rights
law, which we know well, to what extent are important for the contemporary
world is, remains from movement.

88



P 0SE L) polao Modlom 98> 30 pumdlo g9 g Gy Sl
(s dls (Madlom o190 &9

'o8ljhgso Wi

Ay hile ( y33loolSiil o cslpuopols g 3o 0uSitils ¢ Ggii-0g)S e llia] )
Email : s mojtahedzadeh@umz.ac ir

AQ

:o.\.;S.'g

2 @laB CpSteea g 99 dlie 4 (Boi> purdle)d 5
55k > Coleo sl sl laans 3 (ol g (Lo (2las (e
9y 93 3 Cal 039 QLI Ggi> § SlaB (g Gle 5> (Al
bVt g o815 g ey S, ym g antls llus b
Gl oo o & Sl 0 (555 gy (ol 5> lodges aoys
wollo 3 g muadBy (Slao 083,50 55 yolne Lol oy (398> 45 354 03l o g5

alio &y £y1aSls Ml Olod 5 dgy e w0 plAS 4 LBsis N

) g0 53 gy 4 3l e ol 2iad 2lg5 3 05l g e L0016

J]» 4§ k:,u.,)‘ O-’] w.,\:éb w.) O‘J) 4§ . L’ S“\Sun . . 0@95 10.48300/JLR.2023.393417.2324
Ol Sl > Ol & 5 polse Jallon Bo 53 G2y 99 ol e il

oS din il aaseiie MolS 585 5 s <6y Wl oy VBT 0358 YV

sl o b Cuos 4 yriin ]S
e &b

VF-Y ols,> 7
sl 2o b
33151 o i3 jo2e0 5 Sl oS VP Y wianl 10
Ve S g e i (L) iy 350 o Bgi (slodingly alze o alie sl S
Loyl o VL i 831 s Ly wig s e i Bgi sl alze 0 aS
Wy e ,-i2is Creative Commons Attribution Non-Commercial License 4.0 552
ol e dy a1 oy a s oy (sl &l 2 53 e oy 5 g8 coolisil o)Lzl 45 .
A e 4 25 o] s s glaciliw amio 40 Al e it Sl Cgr 09 E E
E =

E ==l




e polie Jleliops Boi> 53 pudloyd g mandby Jlaa / oljagazee b

ojlgunls
s i s B g 3 S B 515153 el g i s S8y 5 IS

o ol
25 o ol gt alis )

lRg 9 (o = RS i 9 (3485« Jlod todljecne L

:28be (2,185
28 blie o)lus lie oyl ) Biags ol i

LT

(82313 Mol s Ay 2 ST L) polen Wallin o 5 ol 5 ponally Jlann ipus codl5i050d
AVE-AD ((VF Y Lawl VD) 05 oo VY @9’& L;lmuumg):dlm

Qe



Y

doddo

Ol bl Ol b Sl Ols (8135 3000, 0l gy o (29290 (s Sl g0 15 4
Boi> (stteo bt U ©3,:5 o S 365y Jlallies s> 5 (o> 8156 copled e CY1us
CliS il o g s o 2 Lol o My dnals idyga Bgi 1218 315l ol
log V15 ) 4y gty el S Ll Mttt (£S5 ool 0S5 gy S e
U5 IS sl glize anbly B ey b g sl CilSe 51 Sy i o Lo o
(B 012B glysunl (ot sl o) g ol Boi> (i lie p S 4 (il )
B e el o s o 22l b (i) OU,Sdly i 3 iled oo 15T
Sl ly e oty s ol dasle S5 b i selgh 505 po) 4T b g sl
36 Jellone Boi> @lie 365 390 53 (o> (rizman g ABO oo Doy (Bgi> baclE gl el
ool 0355 11 inlo ol 3l (oe cpl 3 555 (5S> el iy s 3513 o ] s ok
33 e ey ol sleg o) Slasensi o LT 51 00105 (o 3 ikl 3 oyl b5 sl Lo
O sk 53 yoS e 15 & 39 o0 (M g (] )3 s Soalo g (S Al o
S0l algs (6,8 Az 93 oyl 51 S5y (glay Sig 41,38 2l (ol 5 S Lol 29 o0l gl
ol Gl Sl o oS o ool oy (gl ol dino eyl > Sl g 42 39,5 b Ol e 9

S Jlge Cunl Gl (2lad dyg) 55 iSke 9

(338 Lo 3 el 31,35 oIS -
58,5 S 4 Ml 5 lo o lowe (53 3] i 39 (A5 (SpeSppanc A2l 5 IS b &
e’ Sy B 5y Ao sl Bl 5 B ol 239550
s Sy el S0 gl g Jole 32 (S (2B (B 8 S0 53 90390 Mol i
Xelgd o Jool jala b (Lol (] jo &S Cunl ilais 5 o gy Jos SO () 9o (U] 0B )
ol T g ol )l 3l 1y gy cl S oo )l (wled Do 4y 4B S ) (Soi>
B 5 i LB s S g JolS i ko (50l dlio 4 g gyl ) 3o
ool Glio 4y 393 93415 3935 (4l 53 Canwl it 3l 3L3y50 a2 4S D5 o 0100 (6550310

1. Rule-Bound Activity
2. Legal Science Theory
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