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Today, the development of renewable energy is generally admitted as a solution to
tackle global warming and climate change. However, without attracting substantial
foreign investments, it will be nearly impossible to develop renewable energies,
particularly in developing countries that do not have the required financial
resources and technologies. Unsurprisingly, the promotion of foreign investments
in all economic sectors is influenced by International Investment Agreements
(I1As). These instruments contain various substantive and procedural regulations
that are individually and collectively responsible for protecting and promoting
foreign investments. Among them is the Most Favoured Nation Treatment (MFN),
a fundamental principle of international trade law. However, the exact status and
efficacy of MFN in l11As have been a controversial issue so far. Therefore, it is
essential to analyse this standard and its possible contribution to promoting foreign
investments in renewables. Drawing on qualitative research, this article attempts to
answer the question, ‘What is the importance of MFN clauses for the promotion of
foreign investments in the renewable energy sector, and how can their efficacy be
enhanced?’. Since MFN has a multilateralising effect on the obligations provided
in other I1As signed by the host State, in the absence of provisions to the contrary,
it may equip the foreign investors in the renewable energy sector with a broader set
of protections and perhaps incentive provisions. However, many I1As and investor-
state tribunals have intermittently overlooked the significance of this standard.
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1. Global Warming.

2. Greenhouse effect.

3. Krista Nadakavukaren Schefer.

4. Strong Responsibility to Protect (R2P*).
5. Most Favoured Nation Treatment.

6. Absolute standards.

7. Relative standards.
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1. E.g. Agreement between Argentina and Spain on the Reciprocal Promotion and Protection of Investments (signed 3 October 1991, entered
into force 28 September 1992) art IV (2).

2. Krederi Ltd v Ukraine (Award) (ICSID, Case No ARB/14/17, 2 July 2018) para 289.

3. Emilio Agustin Maffezini v The Kingdom of Spain (Decision of the Tribunal on Objections to Jurisdiction) (ICSID, Case No ARB/97/7, 25
January 2000) para 52.

4. Agreement between the United States of America, the United Mexican States, and Canada (opened for signature 30 November 2018, entered
into force 1 July 2020) (USMCA) art 14.5(1)-(3). See also Agreementbetween Jordan and Italy on the Promotion and Protection of Investments
(signed 21 July 1996, entered into force 17 January 2000) art 2(2).

5. Non-conforming measures.

6. USMCA, 2018: art 14.12
7. Supplementary Treaty to the Energy Charter Treaty (1998) preamble.
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1. Energy Charter Treaty (1994) art 10.2-4.

2. Decision of the Energy Charter Conference. Modernisation of the Energy Charter Treaty. Document No CCDEC 2017 23 STR.

3. Comprehensive Economic and Trade Agreement between Canada and the EU (CETA) (signed 30 October 2016, provisionally applied 21
September 2017) art 8.7(4).

4. CETA, annexes I-111 and reservations.

5. Market access.

6. CETA, reservations [I-PT-56]-[1-PT-134].

7. Agreement between Singapore and Indonesia on the Promotion and Protection of Investments (2018) (Singapore-Indonesia BIT) art 5.3;
CETA, art8.7.

8. Caribbean Forum.

9. Economic Partnership Agreement between the CARIFORUM STATES and the European Community and its Member States (2008) art 70.1
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.(UNCTAD database, 2024; Bonnitcha et al., 2017, p. 4) &,ls 1, aliveie 5 4¥sle b, 5,105kl

oo Ol idmes e s s b e S L g Jgadee CdEl 1,0y Ajls (g3 9dmee dlsls Lady ol iy ccpl uogdle
rioae 03) 5 al b s lule (3l sl i iy ol 3 I ALALS Jo bog 12 5% a2l (55ale 3 il S o o1K0n
De ) 55 dal g olld8 0k &b Olsee S35 (g 31 odds Lol (6518w ke juw Mot (slrasbic sl 4o gromme 03 3550 LB,
’\J}w oS pladadas (65 5l 8y 3 bl Als e by 5 S ) .(Nanteuil, 2020, pp. 283-284; Ho, 2018, pp. 217-218
(El-Mazghouny, 2019) Coul 68 pend LS o 43,25 |y (93 sdaze 5 KT slal s
Syd oo Shuad b Jos Ql@lﬁjld&&ﬂy@t@ﬁ“dﬁw%} ol (Jlin (53 xS 0 3y (Gl Slawlow
Lolas-Lw &lﬁl B} L;’bJ:u ey C,.b: K VSCMND Q}.SU B :}.i:w PLEA TR LSJ"..“‘:‘)j" szfs‘ @L? 3\&»}3 BE) JLé\ O\J“:":-‘-’: ojjﬁ\
.(REN21, 2017)

Sl i s Dole a3y (54850 sl )l dalS” Jo 5Ly LI L dlden glacailw 5 0l o (Glgien Lol
hoie e Vgl sl )l oLl el s sl b anglio 53 5liSale s 5 4 S0 8315 Slinel (Slasl yaiate 45 AL e
oS el 0)158 ) L3 5184l 55 (s 5les suaze T (UNCTAD, 2004, p. 12) saly sl als’ o 5l ; asl Ll 5 o
L.)' Lﬁg;...uL:w Ju.:‘jsua f)b- d‘)l')‘g‘t.’.l"f*‘ ‘J\..itL: bbjg Lins 5}9- &.Lo}k)‘ b ‘_;".5‘5.5 QLSJ‘JS 6)‘“\§4iuf” ng;ie\}.a Sdﬁ\bu

1. Ibid. art 70.5
2. Feed-in Tariffs (FITs).
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(UNCTAD, 2004, p. 12) lacbls s s 53 St Jgims i 4

AT iy on (3335 2y Conlald 53853 53 b Sl 51365 Vb T Sle a3 55 a3 (slnels g o)
258 IS ae pw aGshn (F iy A b s & s (b b oliadl (il LY 4 Gl e 0ligee Dgs Ss l
A% 5 pades a3 3 SISl o (Sl S el ) 53 L) s a5 5 ) 4 Bdas (sl 5108 gl
.(Dromgool & Enguix, 2016, p. 414; Wilke, 2011) 555 o a-li 50 50 Soo L= L (s5lo)1,3 Sl

b 5 Yzl 6 1 (5 oot a8 ol 1y ol ol L 303 (6345 Copmtl 3131 alS” o 5, iy iy ol b
B e Pl a8 plaaslclge (il Cod LS ale (gl 315 3555 0L see S g3 808 Lasl (65108 b o (glaasli bl 5o
ol AL L

phe s @ ol g ade 1) olpes e 4558 o 5 S S ade VST Al 5 5 |y (9355 (i D00
S 355 (6 b b gl oS 35 b Ul 5 0l ST Glos (65108 b puw Al 53 oLl g bl 5 (5 403 Bl S
HWIE r)&;\ Sosls

SIS w3l 53 ol bl go V 83LeY Ay o go 0 355 Dl (p0l5 5T S35 o 3 Bl o oy 355 il 53 S5 ol L
Wl 5 o3l ole 60138 e o &3l 55 &b Bbl o V 3Le ¥ iy Jak 395 iy a5 03,5 [l | [0 B8] ot 5 olsl ol
"l [als ) alels o s

Obe O 51 48 Sl 0l b sl I AlS )8y s (Slie SIS als o n S35 (65503 (g5les ) daops VA 35> L ol cnl b
Ortino, 2019, p. 1; UNCTAD Database, 2023; Bonnitcha et al., ) coul o35 3350 ssles cpl 3 daoys SO 4 Kos 5 Lais
sl 53 R 6l el o 4 slagll aels e 5l a4 slaad b (Sowe S 3)13 5 gm g (S3Uxts 3]0 «J15.(2017,p. 4
RVIPELIRL SPICIN U I (Sowe (5 eieen * Llels (gl 3L e 55 505 Liasl (slaasbic bl 4o

48 315 5y ala ) AalS e 5l aliis Liany 5 098658 oy 8o 51> (S Gl Sslie Gl Sy (S psb w
Jesl 53 b o Slowe 35055 55 (Saalonls 4,51 .(Shirlow & Duggal, 2023) ol oass i o )late (55515 ST 5o 4 42])

1. E.g. Mercer International, Inc v Canada (Award) (ICSID, Case No ARB (AF)/12/3, 6 March 2018) paras 2.19, 7.64, 7.90.

2.E.g., Consutel Group SPA in liquidazione v Algeria (Final Award) (PCA, Case No 2017-33, 3 February 2020) para 358. Mr Franck Charles
Arif v Moldova (Award) (ICSID Case No ARB/11/23, 8 April 2013) paras 395-96. EDF International SA, SAUR International SA and Le6n
Participaciones Argentinas SA v Argentina (Award) (ICSID, Case No ARB/03/23, 11 June 2012) paras 929-937.

3. Abaclat v Argentina (Decision on Jurisdiction and Admissibility), (ICSID Case No ARB/07/5, 4 August 2011) para 312.

4. E.g., NJSC Naftogaz of Ukraine, PJSC State Joint Stock Company Chornomornaftogaz, PJSC Ukrgasvydobuvannya, and others v The
Russian Federation (Award on Liability) (PCA Case No 2017-16, 22 February 2019). White Industries Australia Limited v India (Final Award)

(UNCITRAL, 30 November 2011).
5. E.g., Hesham Talaat M Al-Warraq v Indonesia (Final Award) (Ad Hoc Arbitration UNCITRAL, 15 December 2014) para 683(3). Arif v

Moldova, paras 395-96. EDF v Argentina, paras 929-937. RosInvestCo UK Ltd v The Russian Federation (Award) (SCC, Case No 079/2005,
12 September 2010) para 601.
6. E.g., SPA v Algeria, para 358. Abaclat v Argentina, paras 317-332.
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Sl Db bl el so g sler 3 4 (18 wle puw Hlodl o B g 53 g5 (T L das 10 OV guames 5 et 503>
s Cle aile Sleas Lol en 1 T b dad o Oligas 5 pdodidos slas sl (lBuss W5 el .l ed gy 50 s Sy et 30
Sy ol (N (63 5) o 3 SSUSS 1l Jalss oo (sl 1 4Tl sl o o 0 f 5 65 5 5l
S I 53 Jle gl ol odls uuaib (63LaBl i Glao) s Ol e 4 Hyia b 2o pl bl e Sleds 5 YIS 5 ool (6ol
5348 )13 355 Jlol nl ogMeay 35 on dueih (aio SV T 535 b n 8 S s P53 nliS SV It
Wilder Am & Drake, 2016, pp. 361-) dipd (shuatuns (i dames $YISN o) g28 40 " Ci gz gl o F STl Sl
)l 5 (618wl (6 Laas sl g 5 S a aS placule duals 5,01 31 .(362; Cottier & Delimatsis, 2011, pp. 211-244
Ol plelus il s uladl  lie (gl LAl axils g 58 Sl Sae LS o ;..a\,éﬁju*,\i,\;;, 655 it gla jise s
S I 53 S0 B O 5485 pages Wbl pe oMo b3 Sendle 5 58 5 Sk 31 655 SV s W5 Sler
N5 ,S e 513 el Syl e ges AabC B yo 83 505w 3 (6551 b Jad e Sleds
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1. Similarity.
2. Like circumstances.
3. Ejusdem generis.

4. Parkerings-Compagniet AS v Republic of Lithuania (Award) (ICSID, Case No ARB/05/8, 11 September 2007) para 369.

5. Agricultural good.

6. Biodiesel.

7. Industrial good.

8. Biofuel.

9. Environmental goods.

10. General Agreement on Tariffs and Trade, 1867 UNTS 187 (adopted 30 October 1947, entered into force 1 January 1948) (GATT).
11. General Agreement on Trade in Services, 1869 UNTS 183 (adopted 15 April 1994, entered into force 1 January 1995) (GATS).
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osbar Olacpds (1B S 513 e 5y5e LS ool aS das o |y ISl pl §8SUSS (slaos g 55 Ol dSwle juw 4 aS | (el oias
Sornarajah, 2021, pp. ) &S e 35dows |y 5 oLl A8 ale @le O el 331 5o adss Hlasl Ll glaile o
350y (5355 ror OIS ale (555 2 oS ABlil 50 45 Lol (ISl (a0 55 aslin Ll 2 5 (6 oS (i 421 (425-26
b IS e e &y (5518 s (b 31 S0 oSl 4 e i b e (8l SIS Lo o (Slaaals Bl gn 5 0 ) AL L
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1. Vienna Convention of the Law of Treaties (1969) (VCLT) art 31.3(c).
2. Stare decisis.

3. E.g., Spoldzielnia Pracy Muszynianka v Slovak Republic (Award) (PCA, Case No 2017-08, 7 October 2020) paras 518-520. Bayindir Insaat
Turizm Ticaret Ve Sanayi AS v Pakistan (I) (Award) (ICSID, Case No ARB/03/29, 27 August 2009) para 420. Parkerings v Lithuania, paras
371-373.

4. E.g., Cargill, Incorporated v Poland (Final Award) (ICSID, Case No ARB (AF)/04/2, 29 February 2008) para 312. Occidental Exploration
and Production Company v Ecuador (1) (Award) (LCIA, Case No UN3467, 1 July 2004) paras 173-176.

5. Occidental Exploration v Ecuador (I) (Award), para 176.

6. Identical.

7. Agreement on the Reciprocal Promotion and Protection of Investments between Algeria and Iran (2003) art 4.1.

8.E.g., GATS, art II. GATT, art |

V40



\i"‘OL‘..V.!U})LQ‘*@L@‘O%}A‘Oﬂfdhdeué‘ﬁ?golﬁLM}:

L (el Lol oo 53 olislas 518 abe s b oyl a8 ale s aS ) 31 5 Sl (5585 2 o5 cbﬁtxxla (gl o0 a2l s
55 Sanils ol '(HObe, 2015, P. 16) ol 0dis 5 53 (3ldams s p Lo 3l ool 255 (Slag 5108 e o L gyl iS e s S
ST 0l GISLL (2l 531 L 5 ot Sl 2alS o Sl Ko donts 53 5 95l g0 Moo 0 2V (6 o Sl il 511 (Sows
3 g oo s S Ssls Sl (S S 0l o S8l o (slaasbidsl go a5 s Sl Il 508 ot (Slows
Tl gt 1y Jaal 5 ) 31 eian e 53 @ Sloee 5L 35 oo (alien Jal 130 ol 1 il S plaedl o

b S S o e |y Loy 5 el pdodods (6551 (slaeds 0o alear 31 (2 ODIIS e i 4 HISCET 55
Sl 5 Clas e 4y Lo |y oIS ale e 4l 6 S ol sla ) AalS e b8y Jlesl Gl 53 1y bislons 31 (5 Sms
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Batifort & ) 5,5 b 1) S5 (slasbicil ge 5 lbMus| Luad 5 Jo Sy e 05,5 3515 il )l s acad ol 53 Sl ol (5,530
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(Slows 31 K03 (om0 3 T3 35y Lileal (SlaalSils 555 A5 s ol o b 4 (655 550l 31 €35 i 3l o0 5 o
L1 S el 5 i [y 3531 AslS Yo 4l 5 ldslead goline ssboas 55
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1. Pope & Talbot v Canada (Award on the Merits of Phase 2) (UNCITRAL ,10 April 2001) para 75.

2. E.g, Investment Agreement for the COMESA Common Investment Area (adopted 23 May 2007) arts 17(2), 19(2).
3. Maffezini v Spain (Decision of the Tribunal on Objections to Jurisdiction), para 54. Emilio Agustin Maffezini v Spain (Award) (ICSID,
Case No ARB/97/7, 13 November 2000) 21. C.f. Plama Consortium Limited v Bulgaria (Decision on Jurisdiction) (ICSID, Case No

ARB/03/24, 8 February 2005) para 223.
4.E.g., Agreement between Ukraine and the UK for the Promotion and Reciprocal Protection of Investments (signed 10 February 1993, entered

into force 10 February 1993) (Ukraine - UK BIT) art 3(3) and 8. Austrian Model BIT (2008) art 3(3).

5.E.g., Singapore — Indonesia BIT, art 5(3). Agreement on Investment of the Framework Agreement on Comprehensive Economic Cooperation
between China and ASEAN (adopted 15 August 2009, entered into force 1 January 2010) art 5(4).

6. E.g., RosInvestCo UK Ltd v The Russian Federation (Award on Jurisdiction) (SCC, Case No 079/2005, 5 October 2007) para 132. Siemens
AG v Argentina (Decision on Jurisdiction) (ICSID, Case No ARB/02/8, 3 August 2004) para 103.

7.E.g., Juvel Ltd and Bithell Holdings Ltd v Poland (Partial Final Award) (ICC Case No 19459/MHM, 26 February 2019) para 443. Sanum
Investments v Lao People’s Democratic Republic (I) (Award on Jurisdiction) (PCA, Case No 2013-13, 13 December 2013) paras 356-58.
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