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ABSTRACT

Some appellate courts describe the ruling issued by the lower court as a decision
and return the decision to the lower court for re-examination after the violation.
Courts that apply such a procedure justify their actions for various reasons. By
applying the applied research method and using library data, the authors are trying
to find the answer to these questions. And can such an act help to achieve justice as
an inherent duty of the judiciary? In my opinion, apart from the fact that none of
these reasons can be a license for the possibility of describing the first sentence as
an order by the appeals court, this practice is contrary to the philosophy and
characteristics of the civil procedure and the rule of voiding proceedings, and on
the other hand, the appeals court is granted extra-legal powers. It seems that one of
them is the placement of the Court of Appeal in the position of the Supreme Court
and also considering the authority as the rule-maker. Also, this practice by creating
a round of continuity in the proceedings can cause the delay of the proceedings.
Helping justice can cause many problems and such a procedure should be avoided.
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Modifying the Description of the First Judgment from the Judgment to the
Order in the Judicial Procedure

EXTENDED ABSTRACT

INTRODUCTION

In Article 358 of the Civil Procedure Law, the appellate court is obliged to either confirm
the original ruling if it is proven to be true, or violate it and proceed to issue a decision.
Therefore, the authority of the appeals court in dealing with the judgment issued by the
primary authority, which was issued with local and inherent jurisdiction, is limited to only
two types. Either the Supreme Court considers the objection and violates the preliminary
ruling and proceeds to issue a ruling, or the preliminary ruling is confirmed (Hayati, 2019:
534). But sometimes some appellate courts apply a third solution and consider the verdict
issued by the primary court as final and return the case to the primary court for re-
examination of the substance. They try to justify their actions in this regard. This action of
the appeals court can be called not issuing a decision, but describing the decision of the
primary court. Sharifi, in an article titled "Changing the Description of the Tali Court's
Decision in the Supreme Review", made a short review of the possibility of describing the
primary verdict by the review court and without fully reviewing the issue, he only
expressed his argument. Nahrini also mentioned in his civil procedure book only the
existence of such a procedure in some branches of the court of opinion.

METHODOLOGY
The current research has been done by using the analytical descriptive method and using
library data and looking at the judicial procedure.

RESULT

The verdict issued by the trial court can be subject to change for various reasons. From
these objections, some of them appear in the judicial practice of the advocates of
considering the issued verdict as a decision. and they believe that in cases such as failure to
address some reasons, failure to enter into the nature of the lawsuit and the compatibility of
the justified reasons of the verdict with the order, the Court of Appeal can refer to Article
353 of the Code of Civil Procedure or unity of criteria from Article 403 of the same law,
the court's decision Despite the fact that the issuing court has declared a "judgment”, it
should be described as a violation and sent back to the issuing court. The arguments of the
supporters are not very defensible. In fact, the only reason that makes it controversial is the
non-interference of the primary judge in the nature of the lawsuit, but it seems that even in
this case, the decision issued by the primary court should still be considered a "judgment"
and in any case, it cannot be described as discretionary. He appealed the verdict issued by
the first court.

Apart from the fact that in the silent state of the law, the claimants of the existence of such
authority must prove their claim to the appeals court, and we do not see such a valid
argument. Establishing the procedure of describing the primary judgment as an order and
subsequently violating the order and re-referring the case to the primary court for
consideration is against the existential philosophy of the civil procedure to prevent the
arbitrariness of the judge and to establish and implement ritual justice in the proceedings.
The procedural rules, including its formality and formality, are inconsistent and also, the
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application of the said procedure is clearly in conflict with the rule of voiding the
proceedings, and finally, creating a round of continuity in the proceedings, which itself is
the main factor in delaying the proceedings, makes the following of such a procedure to be
followed by the Court of Appeal in the position of the Supreme Court. given and gives it
the power to vote and absolute supervision and it makes it possible for the appellate court
to rule on matters that are not mentioned in any of the formal laws and are against the
principle of not having such authority. Therefore, if the primary judgment is issued even
without the intervention of the judge in the nature of the case, it should be "the judgment™ "
should be considered and the judges of the appeals court, in a duty-oriented interpretation
of formal rules, should act to violate the primary verdict and issue a verdict in the nature of
the lawsuit, and in any case, avoid such a procedure.

CONCLUSIONS
The appellate court cannot issue a ruling from the trial court, considering it to be a decision
and violating it, and returning it to the trial court for reinstatement.

CONFLICT OF INTEREST
There are no support conflicts.



