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Abstract

October 7, 2023, marked a significant turning point that not only disrupted
regional dynamics and agreements but also once again brought the
longstanding Israeli-Palestinian conflict to the forefront of global attention
and legal discourse. Following an attack by the Hamas group, the Israeli
occupying and apartheid regime launched a massive and unprecedented
assault on Gaza.

When considering the right to use force in accordance with jus ad bellum,
it is important to recognize that occupation is intended to be a temporary and
transitional circumstance. Occupying territory during times of war does not
strip the occupied government of its national sovereignty, nor does it confer
national sovereignty upon the occupying forces. Furthermore, prolonging the
occupation does not legitimize the act of occupation. It is on these grounds
that international law does not recognize actions that seek to make an
occupation permanent.

The International Court of Justice, in its advisory opinion on the
construction of a barrier wall by the Zionist regime in the occupied
territories, affirmed that member states of the Fourth Geneva Convention are
obligated to not recognize the illegal situation created by the occupation,
including the construction of the barrier wall, and to abstain from providing
any assistance in its construction. Under the provisions of the four Geneva
Conventions, the humanitarian rights of individuals in occupied territories
are to be upheld, regardless of whether the occupation is met with armed
resistance or not.
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The guiding principle of occupation law is to safeguard the sovereignty of
the occupied government and protect the security and rights of the
inhabitants of the occupied areas. The post-World War 11 world order,
founded on the United Nations Charter, emphasizes the prohibition of using
military force and upholding the territorial integrity and political
independence of nations, thereby deeming occupation a form of territorial
aggression. Humanitarian law underscores the temporary nature of military
occupation and prohibits any actions that seek to alter the demographic
composition of occupied regions.

While it is possible to establish occupation without resorting to ethnic
cleansing and to occupy uninhabited land, ethnic cleansing serves as a clear
indicator of the occupier's intent to perpetuate and institutionalize the
occupation, with the aim of supplanting the original inhabitants and
establishing their own rule. Ethnic cleansing, while not explicitly listed as a
standalone crime under international law, aligns with the broader category of
forced population transfer and deportation, both of which constitute
international crimes.

The occupied state of Palestine serves as a poignant example of the
repercussions of such war crimes, particularly in terms of violating the
fundamental right of a people to determine their own destiny, safeguarding
against the enduring impacts of prolonged occupation, and preventing
actions that seek to entrench the occupation's longevity.

Expulsion entails the removal of individuals from one country to another,
whereas forced population transfer involves the displacement of civilians
within a country's borders, without necessitating their crossing into another
nation. While deportation is explicitly defined in the statutes of international
criminal tribunals, forced population transfer has been expressly codified in
the Rome Statute, under the broader category of "other inhumane acts".

In conclusion, the perpetuation of occupation through actions such as
ethnic cleansing, forced population transfer, and deportation not only flouts
international law but also undermines fundamental human rights and
perpetuates cycles of conflict and injustice. It is imperative for the
international community and legal scholars to remain vigilant in upholding
the principles of temporary occupation and safeguarding the rights and
integrity of occupied populations.

The crime of population eviction comprises two essential elements:
coercive behavior leading to forced eviction and displacement of the
population. The mandatory element of the crime of deportation involves
what is known as "open behavior," where the perpetrator may engage in
various acts such as murder, sexual violence, robbery, and torture to carry
out the deportation. Coercion in this context does not necessarily involve
violent actions; the use of coercive conditions alone is sufficient. In addition
to eviction, the destruction of homes and available resources to establish new
settlements violates the right to occupation.
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In its 2004 advisory opinion, the International Court of Justice explicitly
declared Israel's policy of constructing and developing settlements from
1977 onwards as contrary to Article 49 of the Fourth Geneva Convention.
This policy was deemed an example of the illegal transfer of the population
to occupied territories, a blatant violation of international law. The transfer
of settlers to illegal settlements is considered a criminal act, similar to the
settlements themselves, as it is typically done voluntarily and with the
complete consent of the settlers. Thus, accountability falls upon the settlers
themselves, a responsibility that is often forgotten.

The Rome Statute, like the Geneva Convention, considers voluntary
transfer as part of the crime, aiming to protect the population of the occupied
territories rather than the transplanted individuals. Even in cases where
settlers voluntarily move to occupied areas with various motivations,
individual criminal responsibility may still apply. This aspect sheds light on
unexplored facets of occupation rights, challenging the common notion that
population transfer is solely a state crime attributable to the occupying
government's actions.

Some argue that ordinary individuals settling in occupied areas without
governmental support should not be held accountable, as voluntary
settlement may not always be malicious. However, according to experts such
as "Dinstein," an Israeli authority on humanitarian law, voluntary settlement
can still pose legal implications if done in coordination with occupation
forces or through organized efforts.

The research herein analyzes the settlement actions of the Zionist regime
in Palestinian occupied territories and the influx of Jewish settlers into these
regions. The study concludes that Israeli settlement constructions,
necessitating ethnic cleansing of the occupied areas, constitute criminal
behavior, alongside the resettlement of settlers within these territories.
Settlement involves the acquisition of land and property from original non-
resident inhabitants, an act constituting war crimes and significant violations
of humanitarian rights, punishable under the Rome Statute.

Voluntary settlement, being a form of population transfer, carries
criminal responsibility for the settlers involved. Thus, under international
criminal law, the construction of Israeli settlements and the relocation of
settlers to occupied territories, achieved through ethnic cleansing and forced
displacement of native Palestinians, are deemed war crimes for which both
settlers and those facilitating or encouraging such acts are held accountable.

Keywords: Occupation, Transfer, Deportation, Civilian Population,
Responsible Business, Aiding and Abetting.
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Al Tahhan Zena, More than a Century on: The Balfour Declaration Explained, Al Jazeera, 2
Nov 2018, available at:
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https://www.aljazeera.com/features/2018/11/2/more-than-a-century-on-the-balfour-
declaration-explained.
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Al Jazeera, Israel-Palestine Conflict: A Brief History in Maps and Charts, 27 November 2023,
available at:

https://www.aljazeera.com/news/2023/11/27/palestine-and-israel-brief-history-maps-and-
charts.

L;J;A_MCJLQ.LL%M«MM@C?b C3ge Sy 1S 4 STy 55 oS asliakd ol Y
S anlialss ol talie sl el 038 i e el

https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/038/88/PDF/NR003888.pdf?OpenElement



rav e sl Gbls s 23S ed 5 o5laS e

br et ol dal gt ol 0 ol s JLI B s e S O aan s
2 LS Al Mallo Olgs 2,8 o IS0 505 sk ladlew ;&5 o
Jul sladely o)bos o B3 oo gl YoVT Jle 55 05 5L 5 Yoo ¥ L
o G Camdy osls et Jle Olasle oy K218 s Bl S s
sheps Jlsl ol s pladise C)’ Lo eleedd JLal o e 5o
5 SIS et sy a5 seb Ol ) s T ekely a0l T
G 8l el el 5 iy gl 5 a8 JLdl (Gla fyaey o 55 S gl
Hedlir G AS Gsim & il pladlin §bse ol O 035 Ll 5 Jla
(Joedl a3 o 0L o Il s O sannaS) sl OF 4 Fely Jlsedes
355 GOl sl 3 el ekt LSS e e G st S S S
Seslw 5 5,0 il 4 Ol OLL gl s a Jl el &5 s plel

LS cpenis 1y Jldl g oo el 5 S50 J S B el o3 8 3l o80T

ol 3553 (5 7S 3ls Madlin Ol 51 dowte o Olojl oagos mazms (533 Yo YT L ol ele s
Jaal 5l U Jai gladely Jol S Soste 4 il Sl 4 ol ey 3 L bLE 3 B s S
Sl e 5 Jl el o ) pdandd Cle Sl and G O 0 5 et SAE 5 e SV b
sbacdss @l of s gladsly 5 Jol s Uil Sl 5 ol S S S ps ol
Gl ot opSe Ok b S ges b 1 Olps el s opl Cilte o b Olsle 5 Ks
ol GO 0l b s BIaul vge cnl 158 DL ol Ol ol (e gz S LIS STl
gy S i addlhe gl el 03,55 6 o 4 Bl (528l Ml O 55 el

https://www.icj-cij.org/sites/default/files/case-related/186/186-20230120-pre-01-00-en.pdf
Gl iy 3 ad bl e cpl 4 VoYY b 3 & 55UT il 3 3l ot o 005 S201S Y
b w el Sl o 5l Jhalin Gstm slaal 4wl Dlides b Ll s o sy sle
23 ged Olgea Sl 03 Sy Bai glsd a4 Ll Cgx st GBS w8 Gl bl
GMEH S8 Wil bl 5 ol 0dd Bl Jljw 3550 Gl SCS 5 psdge g0 oA
Bl S n 3050 Ol (s3laBl 5 slazl Gaim oo JUdl Gblie 55 0350 (S5 5 gl glacs 3
S s i ol edalie (gl ol 0

https://www.ohchr.org/en/calls-for-input/2023/call-input-human-rights-impact-business-
enterprises-occupied-palestinian



\\C'Y’ )L@_.: gJ}‘ a)L«..j: ;{'.AJ);LJ: a)_gb Y‘Q/\

sl JUS 55 Olikands (g5lipgmme 5 oS i Gl (5,8 L laly 0ol 55
Ls)bdfei%\-w‘mwbméiquo%béﬁgw Lo 5 LA
PRRARCIPC IR U PR CON [ € JOW S FC IOy SRPH N R PP
JUil 51wl s 5 astley slayls, Olgeas 53,8 ol 33l aldbgls Ol
el Glacd se O3 55 358 Bl Ml B absl sy Ll
Slidos Jpade phald 40kl S lags, opl KlE e i S e 5 HleS e
lenls S g 3l S e xS 5o 30 D13 Ml (648 Ol Slisls
Taosl ol yen 4 Jas BT 5 L3l Laaly Ol s
LIRS PR W VIR BN WP A C JUNCIS PR ST g St
Ml AS Ssim 5 bty Yl S5 o para Ml Osi
IS e b S el S gld i Caxdy s oSS Gos

RS e B w‘gdng Sy sl ails QT)'\ sl 6Ji§5u¢.§)w
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2. Effective Control.
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2. Right to Self-Determination.
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1. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, I. C. J. Reports 2004, p. 136, paras. 159 and 160.

2. Annexation

3. ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004, para 121.
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1. Ethnic Cleansing.

2. Interim Report of the Commission of Experts Established Pursuant to Security Council
Res. 780, 26 January 1993, available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N93/083/51/IMG/N9308351.pdf?OpenElement.
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UN Security Council, Report of the Commission of Experts Established Pursuant to United
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4. Deportation.
5. Forcible Transfer.
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3. Article 8(2)(a)(iv) of the Rome Statute.
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1. UN, supra note 53, Para. 45.

2. Pillage

3. ICRC, Commentary of 1958 on article 33 of the Convention relative to the Protection of
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1. ICRC Commentary on the Additional Protocols of 8 June 1977 to the Geneva Convention
of 12 August 1949, p. 3504.
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1. Draft Code of Crimes against the Peace and Security of Mankind, Document A/46/10.
Report of the International Law Commission on the work of its forty-third session, 29 April—
19 July 1991, Official Records of the General Assembly, Forty-sixth session, Supplement No.
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2. Elements of Crimes
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2. UN, Report of the Independent International Commission of Inquiry on the Occupied
Palestinian Territory, including East Jerusalem, and Israel, 14 September 2022, para. 30



\\C'Y)L@_.: LJ}‘ DJLQ...::: ;{'.AJ).:LJ 6,92 YA

2ol o5 35
P Y CRE R o VP S ST K JURPVINCIU IO PECCIN JCPPI P |
S sl slgty e s s wlalal gl Ol s SOl s
Ldgs g0 o g ol L s sl 5l S Lo s &S sl gl syl
el o e s s Al e cblae b Clel i gl ol S
03,535,135 LG 5y ol Olisl 4o |J> .(Hebel and Robinson, 1999:113) .. e aeolwslul
bl Olgs .(Cottier and Baumgartner, 2016:407) .S L;JK;lrﬁ- e
AT 55 poler Ol sS ¥4 sl 7 Uy 65 5n Cofsime Gl 3 35 (S 3l
o0kl gl ﬁbﬁ\ S8 S 5 IS Il feld e gan ol 4SS
(ICJ, 2004, p g:MA‘ J:" OMJL&,J‘ LSLAJQA)J"‘” a“ .3)2- &:»:.’u».?- JLE;.,\ &)&J Lﬂ E)
W&*}) oy C‘)))b LSIMM_..:W ("'.’.)J sl PR d o8P u.i\].ZO)
Ja.w..s BE] MW v-jﬁ}) JL\&\ QMALQ”A ‘J’.’.J cbﬁ Q.E.:E: 9 g:,wu‘)b :)Aﬂls JA‘
Oliwsls Lol Jal bl o $356 3 S8 Sorar gl 58 JUEl oS s
g_;’L.’.))‘ L’ LLJJ BL J}?- YD de LJ':J)‘J§ DL g‘byd jLLQ v;L?- ‘d‘ﬁJ &;3‘9
MLJ.: & 6‘)‘) &j\ﬂ\ v.j_j) S ocils CW‘ d:la.w.k.é CM“M‘} a)l.g)J L;?LAJ.E.A
@ xle s gln olasl Glaosie 5 dese SLI Gln e
Sph g at s (o Cu sl b sble) ¢U L S oS g 5 (OTP, 2015, para 68)
Sl s 5bne abl Sosea 1y el L ause Aoy P Bl 05,
Amiri and Shahsavari, 1401: ) &S o s (5)¥ slagls Ol 55 lesestla



AR gl Ghle 5o LSS e 5 (s3lesS 4l

yb)bwﬁﬁjé)bﬁﬁﬁw};ﬁjwfj&tﬂ)f‘jla‘)sv.:.w
Amiri and ) ol o35 Colds 1y of 5 axidl g5 b @l S s ksl
.(Shahsavari, 1401: 173

Olaid S e Cod s Y
b s o8 5 ol L, S G5B S ed 4 DL s JU
e QRS el S el 5 bt s yls, b wllbgls Lsas 5 by
P LSS el odd gl o s 51 L 5 Ol e &S Sl i S
WSSl 035 sobar) A3 0308 53 b 55 O gl 55 3550 Aile gy asbislasl (S
Soda oyl o 8 sl bl su i 50 1 aldbgls Jla!
bl sl & el Jlsl gble Carex 3l Colem Sl ol 6)&‘¢ﬁ
Slo xSl a Lo OlisS g oS Ol sls JUl 3 a5 cils ax 55 b Jb- il
o (O30 5 O s 31 sdmen g b Sl S ps slacalialy ol s Sl oel)
SR CAS s Com Lpd e Jie O35 JBWA 4 oo b JUal Gbls
Ul S sim odld w3l 4 533,50 5 358ke (25w Olaa (pl 250 o0 = hae 35 OLE
Ao e S Camer Ul Sl walzal b s 5 el s e
O 45 @ols 313l oS Wles S IVl ol Sl Slgs s, asie &
Lpdsn Sl 5 L o e 5l e JRSl Gblie 4 s ol e 5 (5 Kan
Ol 3l (e 4 Ol 5 o 5131 cpl dham 310,80 13 Sl Sl 5 e
Col oty 208 el el 55 &S 55 o lal alivgs iy B 039 Sl
Sty 53 ST S o gl Logyl willbyls i3S 68 8 45 0 Olsis
(Dinstein, 1978:124) 3L aslbolejle & poa 5 Sl 5155 mdles

SOl e SIS gl S d sy s S sbiles (it

Jasl a3y 5 8 ST e gl s Caslas Olgea OLA) (608 s



\\C'Y)L@_.: LJ}‘ DJLQ...::: ;{'.AJ).:LJ 0,93 Y.

Bl e JEl ol 0 5 Al e JWEL &S Gl e 252 (2550 Curex
ol Sl e JUl S el e 4 b sl sle i 5 e
L Oyl 015 o o ol 058 Jie 355 03] 5 e b 5 Gl sls Comar
5 Alea Dok g oS Bl e o pl SISO D3 OUslas Ol sea
Gl G 3 OLeliS el oo A8 s 4 e Gioe p o O] oS L
e o SO Olpsas Sl Sislee Olgsa 4 Sk, ol S sl 3V (ol
o Ol e Sl 5 DS g 0,5 Shald s 555 S5
oS Sl Ol pa gilug e 5 Sl e JBAN G il b Bl
Flar Olpea owd CEPUY ToA L LS on s A4S SaS Jil sl
Lol 1y Jlal Gble js CoSe dad oS 558 20 SlissS el “ e S
OF Sl 3,558 JUS 53 (6,48 G S5k 5 iy Sl L8, ool 511G
Cute s gl flB Gl 4 LS Camer Sl SSLOLSLe paghe 35l Gises
U 5 OS5 ab S5 pll e b dilg e aSL s Szl gl
slse b Gdawe ol ol (Arai-Takahashi,2009:348) il 5, g3 ru,: 3 el
SIS S S, K Sy 0 V) ele s oS e s S s
\..h'\:dc SJas a s, O olusl Sl 4
el s 1 e Sl Slgs & ol OF bl 3 S g LB S
JS1 51 5 S shor &0 ol S5 g (XSG o s U eins S
«(Schabas, 2016:237) > 55 Jil sble games 3L a0 5 C'L» U oyl Comas
LSS Ol sls Il 51 6 Ky Sl Jsame 5 f5e o8l ST n e ol 51l oy
55 4 Sl Jl s bacnl ams ol Sl s a b, O olesl gbas 4

f kil Obose Sl JEE 5 Sorlee Sl Sl e Jolel Sl

1 .ILC’s Draft Articles on Responsibility of States for Internationally Wrongful Acts.



Al e Jil bl s S ed 5 53lecS e

Sl s 0> @bl i s doed b oSl s 0 Ul la e o
Clad 5o bl S Jhal glaclos 3 i 53 oo Jbo 5 goladl sl sl
5 oObell e 5l ool eslimad Ll 038 Ledls 5 JRl sla e e
Odeod 5 QLSS ed 058 mhee b 31l 055 0l esdle a)ls Olli S g
SUE cl 3 s dand 30 ade Jlsl bl OLSL clpis 5T s
5 AS el oa Caslie eSS a s JWEl B edle S el
e300 b oablie 03 35 eyl glas R0l | sl OLLBS el
5o YAA Blas YoYY (Vg b a6l S5l e oy slaosls by 35la cpands
T S TR SN APV [ PR KA N EIPN R IN-HC gL
el K3 e a5 S 5 OB S ed slacs gl pln 55 Sl wl o5 ol
& dgre |y Sadl Sys Col o 55 poler Ol 55 YV esle oS ol O U
o Gme y Gble ol pase 5 s5le 0 JUAL Gl gas o 0350 Sl 5 (b L

Sl (B g e 2 pln s 08 il

ol S f5 o s Y
Oy 3 sl oo JUE) Slaas) (ol oS b St o diwe
Sl JUash & s 5d a8 o) asliwlal oo 55 B35y o sl o) asliwlal g poad
g Oda L e gl aiS bl ol S Sl gl S e
VLYY u.,fi‘b- Gl b sl gl osle Ol e ol el s glac s
dhulya Lol 5 o 50 olmd LS 18 O sie ol (il pses 5 OOBI L Gullas 1)
Sl 5 Jual Gbla ps SlagSin 5 oK 5 e 5 it o JWE
Sl Blgie ool il 53 43 K s WUl 5 y5 Bl il ot Gy

1. Office for the Coordination of Humanitarian Affairs, “Protection of civilians report, 2—-15
August 20227, 19 August 2022



AR )L@_.: LJ}‘ b)L«...::: ;{'.AJ).:LJ 6,92 fYY

bkl Ol s 5 5 ol (0558 Camax JUish 43 O 5 553 ol ool 20 5
Corer iy U ies Comer WU (53 8 OLSES oS daes B cnl g
Lo ol b o Glosbr onlply sns JUsl JUsl la e & 1 555
Dormann, ) ! pbolka OF s Sdss alstlie 31 Sl 5 cils Js5 e
Ol oo okl cpl il Copgwe o3 o= &S b 4y AL axdl (2003:211
DA s o e ol SASSL s Sislee Ol g ) ()l slaeS b OY e
2 s Wl G AS S gladde p (oSl S Jpol S Y0 0l |5l
OF glsil 5l 5 3 dalys oSl (Sl cpl S 5 S e Oy 1 Olps oo
Gsim 5 ol Lgy Ol (5,8 IS il p i DS g el b i glae
SLS 5 Oy Sl e ol (6,5 IS 4 AV ol el by 5
2 el Ml Sl Sl 53 ales 5 Cislee abaulsa )b
GcS 3 plll b s o3 (sl Sl U St oSl sl b
o SIS 2 s Sislae ol Bl IS 4L ABL oz 6 s 4l e (5l
o S e o> 5l L(Plomp, 2014:12) sl ails Jol (S e g

Wwav.;&waw)fojw Sl 0l @fp.? CJML\MLN‘V. aJLAJJ &L}:

53 s il S S s S e Sl S sl ke oy asbiald YO el (2) Yy )
5 sl O w4 g, b e SISl s p o SOl s sk ST dnes Jge Olps S-Sl
Al il o SIS bl 4 alax OF 3l 5 (SaS 455 a4 5 el

Lo mds a e G 5 Dol o)l Lialy Jpol LS L 60k T) b s e Jle Olesle Y
S G 4y R3S ol 4 s e Jels sl ol e sy 05 cnl o L2l ool s el
Cales 4 ol GES 5 dgs romen 5 LES 3 (g ) ST slaaE e 53 0T 5 coles
ol S 5 g Sl o Gt sl el Sl A0 slacsles Ol ps3) ol 5 Jhs S5 sl
g oy Sy it axdllas gl sl eolil 5 aST

UN, Guiding Principles on Business and Human Rights, 2011, available at:
https://www.ohchr.org/sites/default/files/Documents/Publications/GuidingPrinciplesBusiness
HR_EN.pdf
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