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The philosophy of virtue ethics can serve as the foundation for a virtue-based criminal law.
Proponents of this perspective assert that the descriptive concept of crime is derived from three key
principles of virtue ethics (vice, akrasia, and enkratia). These moral constructs influence both the
"foundation" and "extent" of criminal responsibility. The primary question, then, is how the scope of
"criminal responsibility" is articulated based on these virtue ethics principles, and whether criminal
responsibility is "character-based" or "conduct-based." Some virtue ethicists argue that "character” is
a prerequisite for criminal responsibility, whereas other philosophers of criminal law emphasize the
element of "conduct™ in determining criminal liability. Adopting an analytical-critical method, this
article aims to assess the influence of these three virtue ethics concepts on the notion of crime, before
presenting counterarguments to this position. The article argues that those three aforementioned
dimensions of moral wrongdoing i.e. vice, akrasia, and enkratia do not function as a "necessary
condition™ within the "descriptive™ concept of crime. Consequently, the realm of criminalization and
the foundation of criminal responsibility cannot be solely formulated based on ethical concepts.
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1. Introduction

The philosophy of virtue law has been focused over the past two decades on three main and
interrelated issues. First, examining how virtue theory forms the moral basis for laws. Second, how
personal characteristics play a role in "legal reasoning” and legal decision-making. Finally, how the
interaction between judges, lawyers, and other legal practitioners can become an integral part of a
virtuous life. Virtue theory in all these areas, unlike consequential and deontological approaches,
considers the concept of virtue at the top of legal analyses.

By applying the concepts of virtue ethics, philosophers of virtue law propose the theory of virtuous
criminal responsibility as a theory that focuses on "“character” or "agent" as well as the concept of
"practical wisdom". These philosophers believe that what criminal law condemns is not merely
"harm," but lack of practical reason which leads to this loss. That is, the cause of criminal
responsibility is not just "criminal action" according to the definition of crime. Rather. crime stems
from a failure in "practical reasoning."

Therefore, judges must use the concept of intellect or practical wisdom in a trial, and this can be
achieved by applying flexible laws. It also requires special attention to the "individual characteristics"
of the accused. Judges must decide whether such a defendant "made the right choices in the particular
position he was in. Also, if they, themselves were placed in such situations, would they have taken the
same action. These issues are subject to practical wisdom.

This theory considers the lack of practical reason as one of the main aspects in identifying "intentional
objects’’ in the field of criminal responsibility, i.e., the part of the subject for which the accused is
convicted. In other words, "lack of practical understanding” is the basic element of criminal
responsibility. Some theorists have gone beyond the normative philosophy of law, arguing that
virtuous criminal law is a "descriptive theory" of criminal law, a theory that conforms to the current
conditions in criminal law rather than a normative theory of criminal law.

In any case, evaluating the dimensions of lack of virtue leads us to the point that in the case of wrong
behavior, how the concept of error and the characteristics of the offender are explained in the
definition of crime. Of course, the relationship between the concepts of lack of virtue and the domain
of criminal responsibility can also be sought in response to the question: according to virtue view,
does moral error occur without bad action merely for the existence of bad motives? In other words,
does the field of criminalization extend to people's internal states, or whether "wrong behavior" is a
necessary element in a virtue-based criminalization?

2. Methodology

Data collection in this research is library-based and based on description, analysis, and critical
evaluation of data. In addition, the current research is a combination of historical perspective and
moral philosophy, and finally their evaluation from the perspective of criminal law, which gives it an
interdisciplinary aspect. To analyze the moral foundations of criminalization, a "subject-oriented"
approach is adopted; That is, the focus is on "grand theories™ in the form of fundamental schools of
moral philosophy (virtualism) and not on the history of philosophy.

3. Results and Discussion

The philosophy of virtue ethics can serve as the foundation for a virtue-based criminal law.
Proponents of this perspective assert that the descriptive concept of crime is derived from three key
principles of virtue ethics (vice, akrasia, and enkratia). These moral constructs influence both the
"foundation™ and "extent" of criminal responsibility. The primary question, then, is how the scope of
"criminal responsibility" is articulated based on these virtue ethics principles, and whether criminal
responsibility is "character-based" or "conduct-based."” Some virtue ethicists argue that “character"” is
a prerequisite for criminal responsibility, whereas other philosophers of criminal law emphasize the
element of "conduct™ in determining criminal liability. This article aims to assess the influence of
these three virtue ethics concepts on the notion of crime, before presenting counterarguments to this
position. The article argues that those three offer-mentioned dimensions of moral wrongdoing i.e.
vice, akrasia, and enkratia do not function as a "necessary condition™ within the "descriptive™" concept
of crime. Consequently, the realm of criminalization and the foundation of criminal responsibility
cannot be solely formulated based on ethical concepts.
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4. Conclusions

The main question is how a normative theory based on the philosophy of virtue ethics can be
achieved. The relationship between an agent-oriented theory and criminalization would not be
straightforward. We assume that criminal responsibility is based on actions. Consequently, the subject
of virtue-based criminalization theory is not behavioral characteristics, but the action based on vice.
As a pioneer of virtue ethics, Aristotle distinguishes between the concepts of vice, virtue, akrasia, and
enkratic. In this context, vice-based action is the only concept that can play a role in the theory of
virtue criminalization. To link vice to criminalization, we must not link vice factors, including motive,
to action.
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2. Character Traits
3. Public Hypocrisy
4. Free Thought
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4. Sentencing

5. Criminal record
6. Remorseful
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3. Action

4. Intentions

5. The Right Deed

6. The Right Reason
7. Moral Character
8. Hobbesian Motive
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. Inner

. Outer

. Character

. Action

. Vicious Motive

. Impossible Attempts

. Legal Impossibility

. Physical Impossibility

. Shivpuri (1986)

10. See Theft Act, (1968), c. 60, 22; Also See Anderton v. Ryan, (1985) 1 A.C. 560.
11. Choice or Character-based account
12. To Handle Stolen Goods
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1. Action-Based Account
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Also see Martin, Elizabeth A, 2006: p.171.

3. Objectivist

4. Bad luck

5 .To study the effect of these types of luck on criminal responsibility, See Niazi, Mohammad (2022), From Moral Luck to Criminal

Luck, First Edition, Tehran: Mizan; Nobahar, Rahim, Khateshab, Mohammad Reza (2018), Resultant Moral Luck and Criminal

Law, Comparative Law, 6th year, Number 1, Spring and Summer, https://doi.org/10.22096/law.2019.36881.
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