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The implication of partial defence of loss of control in the criminal system of England is that the
accused loses his or her self-control, because of fear or heat of passion resulting from provocative act
of victim, and killing a person. Although the loss of control has an important role in this defence and
must be proven objectively and subjectively but the unjust act of victim is one of the two essential
requirements of this defence. With respect to the important effect of victim in this defence, we did a
comparative study on the partial defence of loss of control and self-defence in Iranian legal system.
By explaining and distinguishing several situations witch deems these defences overlapped, we
express some cases can only be subject to the partial daefence of loss of control. Therefore, it cannot
be claimed that due to acceptance of the self-defense, it is not necessary to recognize the partial
defence of loss of control in penal code. Actually we, by using the descriptive-analytical method
based on library sources, describing and analyzing laws, realized these two defences are distinguished
in their area, nature, affection and requirements. Eventually this article attempts to introduce a draft of
the defence of loss of control compatible with bases of Iranian legal system.
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1. Introduction

The partial defence of provocation to the crime of murder is an independent defence in the Common
Law. This defence as partial defence can only reduce liability for murder to manslaughter and it will
not lead to the absolute acquittal. But long history and wide application have not produced agreement
on the rationale for the doctrine. Due to critical perspectives on the provocation, in the Criminal
Justicesystems

of England and Wales, the partial defence of Loss of control as a new version of the partial defence of
provocation, was adopted. Under this defence, defendant who would otherwise be guilty of murder
will be guilty of manslaughter instead, if he or she can prove that was provoked by things said or done
(or both) to lose self-control and in the opinion of the jury the provocation was enough and qualifying
to make a reasonable person do as the defendant did.

The purpose of writing this article is to examine the feasibility of recognizing the partial defence of
loss of control in the Iranian legal system with respect to self-defence. In this regard, we study the
history and essential requirements of the defence of loss of control and observe the bases of this
defence with respect to Iranian legal system. In other words, we did a comparative study on the
defence of loss of control and self-defence and murder in the marriage bed in Iranian penal codes.
Because, if if the basis of the defence of loss of control is the lack of control over behavior due to
provocation, it can be close to self-defence or murder in the marriage bed.

Therefore, this article attempts to study the defence of loss of control in comparison with self-defence
in Iranian penal system by examining their requirements on different instances of unjustifiable or
unlawful act of victim.

2. Methodology
This research article has been written by using the descriptive-analytical method based on library
sources, describing and analyzing laws.

3. Results and Discussion

According to the section 54 of the Coroners and Justice Act 2009, the defence of loss of control has
three elements: First: The defendant must lose his or her self-control and killing must result from loss
of self-control; Second: The loss of self-control must happen as a result of a qualifying trigger. The
qualifying trigger means that the defendant lost self-control because of his or her fear of serious
violence from the victim or the thing(s) done or said must amount to circumstances of an extremely
grave character and cause the defendant to have a justifiable sense of being seriously wronged.
Whether a defendant’s sense of being seriously wronged is justifiable will be an objective question for
a jury to determine; at the last a person of defendant's sex and age, with a normal degree of tolerance
and self-restraint and in the circumstances of defendant, might have reacted in the same or in a similar
way to defendant.

Therefore, the implication of this defence is that the accused subjectively and objectively have no
control over his or her behavior due to the qualifying trigger, when deciding whether to take raction to
the provocative act of victim. accordingly, if an ordinary or reasonable person in the same age or
gender reluctant to inflict undue harm on the attacker, accused cannot be subject to the defence of loss
of control.

Actually, one of the essential requirements of above defence is the provocative act of the victim.
Human nature has instinctively reacted to unfair aggressions or attacks, regardless of legal
implications, and this reaction has been defensive. With respect to doctrine, this issue is not unknown
in jurisprudential and legal system of Iran. For example, the basis for allowing murder in marriage
bed as a recognized excuse in Figh and Iranian criminal law can be found in the theory of
provocation. Since, the unjustifiable act of victim is not just the issue witch related to the self-defence.
The significant similarity between these defences is that they deal with cases where unlawful or
unjustifiable act of victim is the cause of the murder.

To explaining the distinctions between the self-defence and the partial defence of loss of control and
also determining their territory, it is necessary to explain the self-defence and observe the cases and
situations witch deem these defences overlapped.

When the government is not able to counter aggression or prevent it, law allows the person who has
been attacked to resist the aggression when faced with an attack and person can protect his or her life,
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property and reputation. In accordance with Islamic Penal Code, self-defence has two essential
requirements: necessity and proportionality.

The term of defense steps in article 156 of the Islamic Penal Code of 2013 means defendant must act
conventional measure in dealing with the attack or current or imminent encroachment. In other words,
the defender should not exceed what is reasonable, otherwise because of non-compliance with
proportionality requirement, the aggressive defendant will be subject to imperfect self-defense.
Imperfect self-defense leads to condemnation of manslaughter instead of murder. Therefore, unlike
the partial defence of loss of control, self-defence in Iranian criminal law is either complete defence or
partial defence.

About the nature of these defences should be said self-defence is basically a justifiable factor of a
crime. However, it is recognized as an excuse when the accused makes a conventional mistake
regarding the existence of a genuine danger or aggression and the amount of force that must be used
to repel the attack.

But about nature and rationale of the partial defence of loss of control, there are four opinions:

The dominant view holds that this defence is best explained as a partial excuse. Against this position,
a small minority of scholars have introduced this partial defence is best understood as a partial
justification. Other commentators like theory of “akrasia” and “evaluative theory of emotion” have
argued that this defence is neither partial excuse nor partial justification. The last position argue that
partial excuse and partial justification are necessary and sufficient conditions for this partial defence.

There may be several situations witch deem these defences appear to overlap, we present instructions
that determine their territory. In accordance with article 156 of the Islamic Penal Code of 2013 in
cases where to avoid current or imminent danger, provided defensive action is necessary, defender
take an act in compliance with proportionality requirement, murder is allowed. So, self-defence leads
to absolute acquittal.

Accordingly, unlike the partial defence of loss of control, to benefit from self-defence if the accused
can prove that he was in a position of self-defence, will not need to show that he or she lost self-
control of a genuine fear of serious violence.

Also if the accused reasonable belief in the existence of imminent aggression or danger lead to the
murder, the accused in this situation will be treated as interpreting Article 156 of Islamic Penal Code
as an imperfect self-defense.

Also according to the rule of defence steps, the accused must use conventional or least harmful
measure to deal with aggression or danger. Otherwise it should be said when the accused is in a state
of defence but does not comply with its conditions, the excessive or extreme self-defence applies and
the defender, because of imperfect self-defence, will be sentenced to blood money and ta'zir
prescribed in the fifth book of ta’zir.

But in the partial defence of loss of control, non-compliance with proportionality requirement as
unconventional and non-reasonable reaction to the qualifying trigger prevent successful use of this
defence.

Eventually in some cases, because of absence of necessity, defendant will not be able to claim the
self-defence and can only be subject to the partial defence of loss of control if other conditions are
met.

4. Conclusions

The Partial Defence of Loss of control to the crime of murder is an independent defence in the
Criminal Justice system of England and Wales. This defence as a partial defence can only reduce
liability for murder to manslaughter and it will not lead to the absolute acquittal. In order to examine
the feasibility of recognizing this defence in Iranian criminal law, we introduced and observed its
bases and essential requirements with respect to the self-defence in Iranian legal system. In spite of
overlapping these defences in some situations, we express some cases can only be subject to the
partial defence of loss of control.

In accordance with accepting self-defence and murder in marriage bed in Iranian criminal law on the
ground of unfair act of victim, it seems that we could recognize the partial defence of loss of control
in Iranian legal system on the ground that the provocation as an unfair act of victim can partially
justify the unlawful reaction of defendant. But regarding jurisprudential principle of dema’, this
defence must be based on strict rules. This research attempts to propose an article on the defence of
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loss of control compatible with basses of Iranian legal system, by stricter approach to determining
condition and requirements of defence, not to determine the territory of the partial defence of loss of
control just to murder.
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