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Abstract

Imagine that A has witnessed an incident in which B injures or kills C. It is
undoubtedly painful to witness, but does it also follow that one can recover
damages for suffering emotional distress as the result of witnessing the accident?
The recognition of the tort of negligent infliction of emotional harm, also known as
NIED, has been one of the ways that tort law has attempted to provide a remedy
for the emotionally injured. Nevertheless, the relatively new tort has raised many
questions. In the U.S. legal system, different criteria have been proposed over the
years to allow for NIED liability. For example, the impact rule and the zone of danger
have been amongst the most popular. This Article focuses on the latest exception
which is the bystander liability and its evolution. It is the liability to a person who
witnesses a person being injured or killed due to the carelessness of another
person. This Article compares the U.S. common law precedent with Iran’s civil
liability regime and concludes that bystander emotional harm can also be
recognized as a valid cause of action for redressing this type of emotional harm in
the Iranian legal system. Bystander liability comes with the caveat of close
relationship between the bystander and the injured individual. As such, this
requirement should be based on the norms of the community that may differ from
one another.
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Extended Abstract

1. Introduction

Imagine that A has witnessed an incident
in which B injures C. It is undoubtedly
painful to witness, but does it also follow
that one can recover damages for suffering
emotional distress as the result of
witnessing an accident? The limits of
recovering emotional harm is an issue that
has often been the subject of debates.
Indeed, each of us may witness a tragic
accident in our lifetime, an accident that
did not happen to us personally and
harmed the life and health of another
person, but unconsciously harmed our
soul and spirit as well. For example,
imagine a mother standing on her balcony
to watch her children cross the street.
Suddenly, a high-speed car hits the
children. Also, sometimes the bystander of
the incident may not have any family
relationship with the main victim, but as
soon as he/she saw the injury to a human
being, he /she suffered emotional damage.

The main doubt starts from the point
that it seems in these examples, no danger
threatens the bystanders, so can the
emotional distress caused by witnessing
another harm be considered a loss? even if
it can be analyzed as a loss, considering
the necessity of foreseeability for claiming
the loss, does the presence of the
bystander at the scene of the accident and
his/her loss be foreseeable for Tortfeasor?
the recognition of the tort of negligent
infliction of emotional harm has thus
raised many questions.

2. Methods:

This Article focuses on the study of liability
to bystander with comparative-analytical
method. It compares and describes the
U.S. common law precedent with that of
Iran’s civil liability regime then it analyzes
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whether this type of moral damage can be
considered compensable in Iran's legal
system, and if possible, with what
arguments it can be considered and
recognized.

3. Findings:

Findings of this research show that in the
American legal system, after proposing
various criteria such as the impact rule,
danger zone, the bystanders rule and
foreseeability, immediate witness of close
relatives and the ambulance rule, finally,
the responsibility of the cause of damage
to the bystanders who had a close
relationship with the main victim , it has
been accepted under the conditions that,
of course, nowadays, the criterion for
identifying a close relationship with the
victim is custom in most of the United
States. For example, in some more recent
cases, the courts have accepted that the
betrothal relationship can be practically
equivalent to a marital relationship, and
the courts have declared that although the
two persons in betrothal relationship are
not legally married, but the witness and
the victim have a stable, fundamental and
mutual relationship. However, in the
Restatement (third) of torts, it is suggested
that the courts consider the culture and
customs of the society to determine the
close family relationship.

In Iran's legal system, considering the
acceptance of compensability for moral
damages and also the recognition of the
right to health (both body and mental
health) by the legislator in Article 1 of the
Civil Responsibility Code, there is no doubt
for the acceptance of compensability of
moral damages caused by witnessing a
harmful incident. Among the criteria
proposed in the American legal system, it
seems that the most appropriate criterion
for this type of damage is "foreseeability”
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of the presence of a bystander who had a
close relationship with the injured person
and who was affected by his mental and
emotional health as a result of witnessing
the incident. Regarding the family
relationship (close relatives), it is
necessary to refer to the customary
criteria and not limit this concept to the
relatives in the inheritance classes, also
regarding the concept of witnessing, it is
not limited to seeing and can include any
kind of understanding, including hearing.
Hence, according to the civil responsibility
system of Iranian law, there will be no
obstacle for accepting this kind of moral
damage and issuing a judgement for
compensating the bystanders.

4. Conclusion:
This research concludes that bystander
emotional harm should also be recognized

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 175 to 195.

as a valid cause of action for redressing the
harm in Iran. The caveat of close
relationship between the bystander and
the injured individual should also be based
on the norms of the community.
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(Foreseeability requirement for duty.)

2 The bystander rule

3 Thing v. La Chusa, 771 P.2d 814 (Cal. 1989).

4. Elden v. Sheldon, (Cal. 1988)

5. Ramirez v. Armstrong. 1983.
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I Milberger v. KBHL, LLC, (D. Haw. 2007).

2, Dunphy v. Gregor [, 617 A.2d 1248, 1250 (N.J. Su-
per. Ct. App. Div. 1992).

3. Acosta v. Castle Construction, Inc., 1994).
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1. Profile of mood states (POMS).
2. Individual zone optimal functioning (IZOF).
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