B

Hadal God> dolidiagy
———— Comparative Law Quarterly

Original Article

Determination of the enforcement mechanism of Article 75 of
the Iranian Constitution, By comparing the implementation of
a similar principle in the French legal system

Elahe Marandi ™!

! Assistant Professor, Department of Law, Faculty of Social Sciences and Economics, Alzahra University, Tehran,

Iran.

20.1001.1.24237566.1403.8.1.8.9

d 10.22080/LPS.2023.24453.1419

Received:
October 31, 2022
Accepted:
January 7, 2023
Available online:
February 7, 2023

Keywords:

Article 40 of the French
Constitution, Article 75
of the Iranian
Constitution,
Parliamentary
jurisdiction, Proposal,
Budget proposal

Abstract

Legislation under the Constitution of the Islamic Republic of Iran (Article 71) and
France (Article 34 lies within the jurisdiction of the legislature. However, under the
constitution, this right of legislation has important restrictions. Article 75 of Iranian
Constitution and Article 40 of the French Constitution formulate the most
important restrictions. This constitutional principle does not allow the Legislature
to pass proposals and suggestions that will reduce public income or increase public
expenditure. In past years, many questions about the role of the Islamic
Consultative Assembly in the implementation of Article 75 have been raised and led
to conflict and disputes between parliament, the Guardian Council and Executive
Power. However, in France clear rules and proper mechanism in this regard has
been devised which prevent the occurrence of such problems. Examining the
French approach can prepare the ground for removing ambiguities in the Article 75
of the Iranian constitution. Considering the necessity of the comparative study on
the Article 75, the central aim of this paper is to study the mechanism followed in
implementing Article 40 of the French Constitution. This study shows that the
French legal system has provided certain rules that determines the parliamentary
jurisdiction by using expert opinion and thus does not allow the proposals which
are in conflict with the Article 40 to be presented in the Parliament.
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Extended Abstract

1. Introduction

Article 75 of the Constitution of the Islamic
Republic of Iran states: "Legal projects and
proposals and amendments made by the
representatives regarding the legal bills
and reducing the public income or an
increase in public spending is done if it can
be proposed in the parliament, in which
the way to compensate for the decrease in
income or to secure new spending is also
known.

The above principle is one of the ways
to limit the general legislative authority of
the parliament, thus it does not allow the
parliamentarians to present and propose
proposals that reduce public income or
increase public expenditure without
identifying a specific source for its
provision.

Despite the clear statement of the
mentioned principle, the experience of
forty years of its implementation shows
that this issue has been a point of
disagreement between the parliament and
the government on the one hand and with
the Guardian Council on the other hand.
As the survey shows, quantitatively, the
majority of objections from the Guardian
Council to the approvals of the Islamic
Council were related to the non-
observance of this principle. What is
foreseen in Iran's legislative system
regarding the authority for investigation
and implementation of this principle is in
the internal regulations of the Islamic
Council in Article 140, which in the case of
Article 75, has a mandated authority in this
regard for the head of the parliament, that
the collection of all To refer the ordinary
plans and bills that are submitted to the
parliament to the relevant commissions in
compliance with the seventy-fifth (75)
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article of the constitution. It can be seen
that the planned process was not effective
and there is a need to revise this process.

A comparative study of Article 75 of the
Constitution with the corresponding
principles in the constitutions of different
countries shows that among the
constitutions of the countries, this issue is
addressed in Article 40 of the French
Constitution, although in the constitutions
of some other countries such as Germany
and England There is also similar to Article
75 of Iran's Constitution, but the very close
similarity of Article 40 of the French
Constitution with Article 75 of Iran's
Constitution and the closeness of Iran's
legal and legislative system to the French
system made the authors in this research,
considering the importance and necessity
Dealing with this issue to examine the
limits of competence and performance of
the legislature in implementing the
principle of 40 A.H. France, and in this way,
by examining the experiences and the
legal mechanism adopted in French law, a
step can be taken to provide a suitable
mechanism to solve the problems created
in the implementation of Article 75 of the
Iranian Constitution and to realize the
general policies of the legislative system.

2. Methods

This qualitative research was conducted
through the descriptive-analytical
approach and the library method was used
to collect the needed information.

3. Results

According to the review of the French legal
system in the implementation of Article 40
of the French Constitution, it can be seen
that the root of the problems of Article 75
of the Constitution of the Republic of Iran
is based on the lack of anticipation of the
review authorities of the proposed plans in
terms of the contradiction with Article 75.
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From their plan in the open floor of the
parliament and on the other hand, it is not
paying attention to the necessity of
getting the opinion of experts in the field
of identifying the contradiction with the
mentioned principle. If it is seen in French
law, the speaker of the parliament is in the
last stage of diagnosis and inspection,
while in the Iranian legal system, the
speaker of the parliament is considered as
the only diagnostic authority.

4. Conclusion

The prediction of the speaker of the
parliament as the only inspector to refine
plans that are contrary to principle 75,
considering his lack of expertise in this
regard and considering the prevailing
political atmosphere in the parliament at
the time of presenting the plans, provides
the basis for the correct implementation
of the principle. The experience of the
implementation of Article 40 of the French
Constitution shows that the
implementation mechanisms of the
principle should be arranged in such a way
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that the process of refining the plans
before entering the public floor of the
parliament. It seems that the existing
structures of the Iranian legislature can be
improved by amending the internal
regulations of the parliament and the law
on the implementation of the eighty-fifth
and one hundred and thirty-eighth articles
of the Islamic Republic of Iran regarding
the responsibilities of the Speaker of the
Islamic Council approved on 1989. Be
responsive to the needs of experts to
review plans and proposals before
planning in the public arena.
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