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When someone exercises his right of action and the proceedings begin, any
interruption and obstruction in this work has a negative effect and is prohibited.
Despite this, the reasons for recuse the judge, which is rooted in the two principles
of the impartiality of the judge and the independence of the court, in some way
create an obstacle in the process of proceedings, so the incorrect implementation
of that can affect the right to action by sending the case to other judges or courts
in which the litigants to be felt upset about the proceedings that he does not
consider himself recused. These recuse causes, which are contained in the law, if
they are implemented in accordance with those principles, there will be a kind of
balance in the implementation of the principles, which will not interfere with
litigation, nor invalidate the proceedings and the judgment. With this definition, not
including a direction in the form of recuse to the judge does not prevent it from
being presented as a defense in the process of complaining about the reviewing of
the decision, which is a new point of view in this article. Also, the six unification
decisions of the Supreme Court, which have been issued regarding the clarification
of hard cases of recuse and the effect of refusal to adjudication, although it has been
able to solve the ambiguities of the laws to a large extent, it does not answer all the
questions surrounding these aspects and shortcomings remain. Some unification
decisions of the Supreme Court, while important, do not have a solution regarding
the implementation of the principles of neutrality and independence, and others
have been issued due to the misuse of the judges recuse. While comparative studies
can provide useful approaches to reform laws and regulations. In this article, an
attempt has been made to use comparative law for better application of procedural
rules.
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Extended Abstract

1. Introduction

By exercising the right to action, the
refusal of the judge to adjucating about a
case is not in accordance with the
principle, because the right to action as a
part of the procedure, leads to the
initiation of the proceedings and the judge
is placed in the bond resulting from the
initiation of the proceedings, and to this
proceeding to the extent of deny of justice
gets a job. With this definition, maintaining
a safe distance between the judge and the
parties is a guarantee of the accuracy of
the proceedings and the process of
reaching a decision. Normally, this
guarantee is studied in procedural law
under the title "principle of judicial
impartiality" or ‘“principle of court
independence". These two principles
under the title of recuse of the judge cause
the rejection of the judge in certain ways.
The basis of this authorization and its
exclusivity, as well as finding a solution for
cases that do not fall under these causes,
but have an effect in the proceedings and
judgment, as well as the effect of the
refusal order that is issued from the
perspective of the parties, the judge, the
other judge, and even the other court,
have been studied in the article. The new
theory in this article is that in a restrictive
system in terms of recuse, the judge's
departure from the neutrality and
independence of the court can be invoked
as a defense in the review of the decision.

2. Methods

The method of studying in this article is
the jurisprudence of the country's highest
judicial authority, the Supreme Court and
the opinions of doctrine and a comparative
study in French law.
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3. Results

Limiting the ways of recuse of the judge is
rooted in the country's historical political
and social view. Also, the basis of these
causes of recuse are the two principles of
independence and impartiality. Many
examples of the judge's recuse are
challenging. The Supreme Court has
sometimes  issued judgments and
procedural limitations in order to prevent
abuse by the litigants or judges. An order
to refuse to adjudication is a decision that
is imposed on the judge and other judges
and the parties. It will result in the transfer
of jurisdiction and will take the case not
from the judge but from the trial court.
Although six unification judgments of
suprem court have been issued regarding
the judge's recuse, they still need to be
conceptually and empirically updated.

4. Conclusion

In the implementation of procedural rules,
there is a need for a kind of balance that
can be achieved by knowing the basics of
procedural rules and principles. The
correct and balanced issuance of the
decision to refuse adjudication due to the
recuse of the judge has two benefits: it
guarantees the exercise of the right of
action and enforces the principles of
impartiality and independence of the
court.

In this research, a new theory has been
proposed about the aspects that are not
presented in the form of the judge's
recuse ; if an aspect is not an exemple of
legal cause for recuse a judge, it does not
prevent litigants from presenting it as a
defense in the way of complaining about
the decision.

Another effect of such a study is that
the recuse of judge can be studied in the
light of these principles. Some are the
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guarantors of neutrality and some are the
providers of independence.

Unification judgment No. 828 of
Supreme court, which is the best and most
recent, was issued under the influence of
the misuse of the recuse of the judge,
rather than paying attention to these
principles, while the comparative study
showed that the guarantee can be used for
the prevention of abuse.

The effects of decision of refusal, being
imposed on the judge and another judge
and another judicial authority in the
assumption that the decision to refuse
adjudication is also in line with the
fundamental principles of impartiality and
independence, and the three unification
judgments that have been issued in this
regard have been able to have judicial
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interpretation for the deficiency of laws in
implementation.

Another benefit of this study is that it
shows that the challenging issues of
procedural rules need to be updated from
time to time (conceptual and exemplary) in
every legal system.
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