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Abstract

With the spread of Corona, the limitations of the TRIPS agreement have been
revealed once again; Because the approach of TRIPS on the one hand is to protect
the intellectual property of vaccines and drugs, and on the other hand, the
flexibilities of TRIPS are not enough to guarantee fair access to pharmaceutical
products. This article examines the unique challenges that have come to the fore
due to the Corona pandemic, and finally, examines some of the options that have
been presented so far to facilitate equitable access to COVID-19 pharmaceutical
products and technologies and shows that the voluntary licensing system
mentioned in TRIPS, which is a tool to access affordable medicines, is time
consuming and as such needs reform. Therefore, in order to deal with Covid-19 or
emerging diseases, In the fields related to public health, countries should take steps
in facilitating issuing licenses through establishing mandatory patent pools or to
procure vaccine and drugs via already existing commercial, political, economic, or
regional groupings now. In Iran's legal system, Article 17 of the Law on Patents,
Industrial Designs and Trademarks mentions the issue of issuing compulsory
exploitation licenses under certain conditions. Although the approval of this law is
another step in the direction of smoothing the path of Iran's accession to the World
Trade Organization, the objections to TRIPS also apply to this law.
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Extended abstract

1. Introduction

In order to strengthen and improvement
in public health, governments have tried to
encourage pharmaceutical companies to
conduct medical research and
pharmaceutical innovations by providing
incentives such as patents. The approval of
conventions such as Berne and Paris and
at the top of them the TRIPS agreement
has been in this direction. But the
challenges facing the protection of
intellectual property rights in the fields
related to health and public health have
caused a difference in the initial view of
the absolute protection of the intellectual
property rights of drug and vaccine
manufacturers; Concerns in this area led
to the approval of the official TRIPS
amendment on January 23, 2017. These
reforms are among the measures that have
been taken to reduce the adverse effects
of tripes on developing countries and
empower them to deal with health
emergencies. These reforms, collectively
known as "TRIPS flexibilities", seek to
facilitate access to low-cost drugs in the
form of generic drugs through the
possibility of voluntary authorization.

The right of access to medicine and
vaccine has been studied in the light of
existing national and international laws in
many articles, the results of which show
the positive and significant effect of patent
registration on increasing research and
development. But in practice, the
relationship between drug patenting and
the significant increase in research and
development has been meaningless. Also,
research findings indicate that patent
rights have a stronger effect on economic
growth in developed countries than in
developing countries. In almost all
researches, a certain level of support and
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a somewhat high level of intellectual
property has been assessed as having a
positive effect on economic growth, and in
parallel, excessive support has also led to
negative results. But the reason that
caused to examine the issue again is that
most of these articles were published
before the outbreak of Corona as a special
situation. after the Covid-19 pandemic as
the first global public health emergency
after the amendment, it became clear that
due to the so-called vaccine nationalism
issue, these reforms were practically
ineffective.

2. methods

In this article we examine the existing
TRIPS and its flexibility to figure out if it
was enough for all countries to have
access to vital medicines and treatments
related to Covid-19. Other suggestions
that have been made in this field to solve
the problem will also be examined.

Since one of the requirements for
joining the World Trade Organization is
the acceptance of TRIPS, a comparative
study was done with Iran's law.

3. Conclusion

It is inferred after an extensive review in
TRIPS flexibility that Perhaps the most
important facility available to developing
countries is the mandatory license
included in Article 31 of TRIPS. As an
exception to the exclusive rights of
patented products, this regulation allows
WTO members to grant compulsory
licenses under certain conditions. Of
course, in order to grant a mandatory
license equal to this article, the member
must comply with the conditions listed in
paragraphs (a) to (I) of article 31. The
conditions included in this article, which
are foreseen for the issuance of a license,
practically made the implementation of
the article very difficult and impossible
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except in very exceptional cases.
Therefore, the general criticism of the
voluntary licensing system is that its
administrative prerequisites have created
more obstacles than solutions. Therefore,
in an effort to make the system simpler,
several suggestions were proposed.

The first proposal, which is more
extreme but more effective, is to remove
paragraph (f) of Article 31 of TRIPS, which
has caused the problem.

The next suggestion is that the
members of the World Trade Organization
review the provisions of Article 31 of the
new TRIPS and remove the conditions that
have caused the most problems.

However, while these proposals may
provide a solution to the current
limitations, revising TRIPS will not be easy.
As an alternative to further TRIPS
amendments, a proposal put forward by
South Africa and India which suggested a
temporary waiver of intellectual property
rights to ensure affordability and timely
access to Covid-19 medical products for all
countries. The stated purpose of the
proposal was to allow all countries to
choose not to enforce, exercise or enforce
patents and other intellectual property
related to coronavirus treatments,
vaccines, diagnostics and other health
technologies.

Another proposal made by Abbott and
Reichman is the Establishment of
Mandatory Patent Pools (Licensing
Facilities) and Regional Pharmaceutical
Supply Centres (RPSCs) as a solution to the
limitations of the voluntary licensing
system. The operation of this coalition is
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proposed in such a way that the
governments must agree that the owners
of the inventions put their inventions in
the "pool" and the production companies
receive a license from it freely in exchange
for certain compensation.

The proposal for licensing and co-
production facilities is a good alternative
to further TRIPS reform or a waiver
proposal for the simple reason that any
WTO member negotiations would take an
inordinate amount of time. Although these
alliances may also require
intergovernmental  negotiations  and
agreements, these negotiations will likely
be less long because the negotiating
parties are of the same mind and are on
the same supply and demand side.

In Iran's legal system, Article 17 of the
Law on Patents, Industrial Designs and
Trademarks mentions the issue of issuing
compulsory exploitation licenses under
certain conditions. Although the approval
of this law is another step in the direction
of smoothing the path of Iran's accession
to the World Trade Organization, the
objections to TRIPS also apply to this law.
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