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Abstract

“Punishment” is a social institution and one of the main subjects in the
realm of penal policy. Considering the institutional nature of punishment
and the necessity of the institutions’ being just, the just social institutions
are those institutions which impose their constitutive rules equally on the
subjects. But giving opportunities to the underprivileged subjects can lead
to the realization of a balanced order. So, the just social institutions can
be described as having two criteria: equality and adjustment, which make
the main bases of describing the just social institutions. Discrimination in
punishment causes the harassment and the unjust restrictions to citizens
and shakes the pillars of the legitimacy of the penal justice system.
Therefore, avoiding the discriminative punishment has become one of the
most important social concerns in the realm of penal policy and social
assent, which can provide the strongest justification in the philosophy of
punishment. Using a descriptive-analytical method, this paper intends to
explain the philosophical roots of the justification of punishment and to
draw some peculiarities of just punishment system. One of the findings of
this paper is that if a just penal process is based on equality and
adjustment, it can lead to the restoration of the social order impaired by
delinquency. This process is guaranteed by principles such as the
negation of indeterminism, the necessity of the rule of law, and the
principle of the penal necessity. Considering the dependence of these
peculiarities on the theory of social justice, which gives legitimacy to
punishment, we will examine the philosophical foundations of just
punishment.
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Extended Abstract

Introduction

“Punishment” is a social institution and one of the main subjects in the
realm of penal policy. Since the punishment provides serious restrictions
for the rights and liberties of citizens, this institution must be based on
justifications that can be accepted together with those serious restrictions.
From John Rawls’ view to social institutions in his political philosophy,
the justification of punishment can be analyzed based on his theory of
social justice. Considering this assumption, the purpose of punishment is to
realize the social justice in order that the social order can be realized
through it. Therefore, the penal response should be used within the
framework of the principles of social justice in order that, while restoring
the order impaired by delinquency, the social inequalities can be adjusted
and eliminated. Today, the unjust punishment has become a social
problem, so that a significant part of the criminal law is dedicated to
determining the punishment and using discriminatively and impartially the
penal response to inferior criminals according to their social class, race,
religion, gender, and so on. Discrimination in punishment causes the undue
harassments and restrictions to citizens and undermines the pillars of the
legitimacy of the system of criminal justice. Today, avoiding the penal or,
vice versa, the discriminative punishment has become a social issue in the
realm of penal policy and, finally, the social consent, which can be the
strongest justification in the philosophy of punishment.

Discussion

In order to elucidate the problem of just punishment in an accurate way, it
IS necessary in the first step to draw out the components of just punishment
from a theory of social justice. It can be said that the just social institutions
have two main features: equality and adjustment. The just social
institutions are those institutions which impose their regulative rules
equally on the subjects. Therefore, for protecting the primary rights and
liberties, the just punishment should include some requirements. First, the
imposition of punishment should be based on some superior norms, be
accepted by the society and be done by the order of the competent judicial
authorities. Secondly, if the imposition of punishment is necessary
according to social requirements and a competent judicial authority order
it, the punishment must be done equally and without any undue
discrimination in terms of gender, race, language, color and religion. This
situation, which states the rule of “legal equality” of citizens in a political
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regime, is considered as one of the most important instances of human civil
political rights.

However, the punishment will be discriminatory, if we apply the legal
equality regardless of the lawful aspects of discrimination. So, considering
the lawful discrimination in the punishment is a fundamental principle of
just penal policy. The most theories of justice, while emphasizing on
equality, consider egalitarianism as incompatible with the social justice.
Often, the situations of the subjects in the social institutions are not the
same, and so, it cannot be posed the same rules for the different situations.
Therefore, the adjustment of deprivations and inequalities is important in
the just social institutions. Giving opportunities to the underprivileged
subjects can lead to the realization of a balanced order in a society. Hence,
based on the principle of adjustment in punishment, the penal policy is
made in terms of a set of conditions, and the punishment will not be
completely just, unless that set of conditions be realized.

By using a descriptive- analytical method, this paper intends to explain
the philosophical roots of the justification of just punishment and to draw
out some features of the system of the just punishment. One of the findings
of this paper is that the process of punishment must become just by
returning to its own institutional place, i.e. it must produce order and
balance in a society impaired by the criminal actions. Accordingly, the
most important component of just punishment is dependence on the
principle of legal equality, which prevents a legal system in the process of
punishment from any partiality based on ethnic, racial, religious and class
characteristics, and considers merely the features of criminal action as
valid. But based on the relation between social theory and the theory of
desert and the consequences of this relation for the element of
“responsibility”, it is necessary to attend to the previous inequalities which
have been effective in committing the crimes. If a criminal commits a
crime, under the influence of internal and external complications, has the
less desert for punishment, then the process of punishment will be affected
by this inequality and will be subject to changes. This process is
guaranteed by indeterminism, the rule of law, and the principle of the penal
necessity.

Conclusion

According to contemporary thinkers, the social Justice is the end of human
society, and this end should be realized in all parts of a social system.
However, as long as the members of a social system don’t “sense” the
justice, a just society will not be realized. We can speak of the just
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punishment reasonably when we accept indeterminism as one of the
foundations of the theory of punishment. In other words, if the paradigm of
the theory of punishment be determinism about the human behavior, it will
be useless to speak of punishment and the requirements of just punishment.
Also, the rule of law is the most important component which makes
possible the legal equality in the penal process, but alone cannot be a
serious obstacle to unjust punishment. To this end, attending to the
principle of the penal necessity or minimalism in punishment provides the
ground for adjustment based on desert. Although by further examination
we can reach more other components and requirements of just punishment,
but this is out of the realm of the theory of social justice and also out of the
scope of this paper, which is only drawing out a theoretical scheme of the
main features of the just punishment.
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10. The Universal Declaration of Human Rights (UDHR), (10 December 1948).
Art. (7): "Article 7. All are equal before the law and are entitled without any
discrimination to equal protection of the law. ..."
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