Private Law Research

Vol 11, No. 43, Summer 2023, pp 219-250.
https://jplr.atu.ac.ir

DOI: 10.22054/JPLR.2023.66957.2659

() ATU
DM | PRESS

The Validity of Liberty Clause on Deviation From the
Proper Route in Contracts of Marine Carriage: Iranian,
British and American Law

Ph.D. Candidate, Faculty of Law and Political Science,

1%
Sara Aghaei Tarbiat Modares University, Tehran.

Assistant Professor, Intangible Property Law, Faculty of

Tayebeh Saheb Law and Political Science, Tarbiat Modares University.

Abstract
One of the obligations of the carrier in sea transportation contracts is to follow

the contractual route or the appropriate route, the violation of which can
deprive the carrier of some contractual rights. Usually, in the contract of
carriage or in the bill of lading, the appropriate route for the sea voyage is
specified, and if it is not determined, the direct geographic route between the
loading port and the unloading port is considered the appropriate route. In
cases where there is more than one geographical direct route, the most
common route is considered the appropriate route. Deviation of the ship from
the contractual route or the appropriate route is one of the most common and
common violations in marine transportation contracts, which is known as a
serious action in maritime transportation by having effects such as the lack of
obligation of the insurer to compensate for damages since the deviation from
the route occurs. In maritime transport contracts, the parties seek to include
terms that can flex the rules governing the agreement and the effects of breach
of obligation.

The condition of freedom in deviating from the route is included in the
contract as a legal solution to neutralize the effects of the ship deviating from
the route in favor of the transport operators. The mentioned condition is
known as a correct condition in the law of England and America. In English
law, the condition of freedom in deviating from the route has legal validity,
but at the same time, the said condition should not provide grounds for the
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carrier's violation and evasion of responsibility. Therefore, in most cases, by
measuring the possibility of invoking the said condition based on the standard
of reasonableness of the deviation, they explain the possibility of invoking the
condition and the scope of its application.

In American law, the condition of freedom in deviating from the route is
recognized as an exemption from liability and as an exception to paragraph 2
of article 3 of the 1936 Maritime Law. In this legal system, the possibility of
including the condition of freedom in deviating from the route in favor of the
carrier is recognized by the agreement of the parties in the contract. In order
to provide an interpretation with the aim of proving the compatibility between
two different and apparently conflicting articles in the discussion of the
liability of the carrier, the American jurists considered the exemption from
responsibility based on the condition of freedom to deviate from the route as
an exception to the primary responsibility determined in paragraph 2 of Article
3 are In fact, contrary to the English legal system, in which the condition of
freedom is viewed as a matter for explaining the territory of the contract; The
American legal system places it in the list of exceptions to the responsibility
of the carrier.

The reasoning of the American courts in facing the cases related to the
deviation of the ship from the route, in which the condition of freedom in favor
of the carrier to change the route is included, expresses the acceptance of the
views of the lawyers and the alignment of the courts in the way of interpreting
the articles of the 1936 Law of Sea Transportation of Goods.

Examining the validity and legal position of the condition of freedom in
deviating from the route in Iranian law requires that the question related to the
validity or invalidity of the said condition be answered first, and then,
assuming it is true, the effect of this condition on the contract and the
responsibility of the carrier should be examined. The explanation of the
correctness or invalidity of the condition of freedom in deviating from the
route depends on the nature and type of obligation of the carrier and its
exclusion from the scope of the cases that are known as invalid conditions in
the general rules of contracts.

In Iranian law, taking into account that the cases of justified deviation from
the route have been specified in paragraph 4 of article 55 of the amended
Iranian Maritime Law of 2013, the question is raised that any change of route
based on the condition stated in the contract and outside of the cases
mentioned in the last article Is it illegal? In fact, this question should be
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answered that by specifying the sea voyage route in the bill of lading and
allocating one of its clauses to the condition of freedom to deviate from the
route, are there two conflicting clauses in the contract or bill of lading?

Clause 4, Article 55 of Iran's Maritime Law, is a regulation that explains the
scope of application of the condition of freedom to deviate from the course by
taking into account its provisions, and the validity of the condition of freedom
to deviate from the course, as well as the limits and loopholes of its
application, is examined according to the principles of interpretation of
contracts. will be One of the most important principles of interpretation used
by the courts is the interpretation of the contract as a whole unit. This means
that if in the transport contract or bill of lading, there is a specific route to
carry out a sea voyage and in another article, the condition of freedom to
deviate from the route agreed upon by the parties, using this method of
interpretation that the courts are required to apply, the interpretation of the
contract must be It should be done in a way that all its components and
conditions are considered valid

This research has explained the validity of the condition of freedom for

deviating from the route in sea transportation contracts with analytical-
descriptive method and using library data.
Key words: condition of freedom, unreasonable deviation, appropriate route,
maritime transport contract, carrier's obligation.

Keywords: Liberty Clause, Unreasonable Deviation, Proper Route,
Marine Carriage Contract, Obligation of the Carrier.
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