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The Custody of Disabled Children in Islam and International Human
Rights

Seyed Mohsen Ghaemi Kharegh1, Mohammad Lorinejadz, Somayeh Aghaeinejad 3
With the evolution of the governing approach to the rights of disabled people, from
welfare rights and granting case-by-case privileges to the rights-oriented of disabled
people, a model of custody of disabled children has been formulated that is aligned with
jurisprudential concepts. Therefore, the current research was conducted with the purpose
of comparative investigation of the custody of disabled children in Islam and international
law in an analytical-documentary way. The results of the investigations showed that
custody has gone out of the scope of interpersonal relations (owner, guardian and parent)
and has changed to an area that can be originally and primarily monitored and it refuses
the one that exceptionally requires supervision. In addition, the principle of expediency
refers to the precondition of the actions of the judge and not only the absence of corruption
and the necessity of the expediency being evident and monitoring the expediency in all
stages (including the purpose of the actions of the judge and the result of the actions) is
one of its characteristics. This approach of Islamic jurisprudence is somewhat incompatible
with the approach of the Convention on the Rights of Disabled Persons since according to
the convention, the best interpretation of the will and preferences of the disabled person
should be replaced by the determination of his best interests by the guardian. Therefore,
the principle of independence and participation of a disabled child is in conflict with the
recognition of expediency for him; especially, the problems related to the legal value of
the child's speech will affect the nature and quality of his participation. Furthermore, other
questions such as the accuracy or inaccuracy of attributing the legal act formed after
participation to the disabled child and as a result the refusal or the possibility of dissolving
the legal act (during childhood or after puberty) in human rights, require jurisprudential
re-examination.
Keywords: disabled child, custody of a disabled child, convention on the rights of
disabled persons, Islamic jurisprudence, interpretation of the will and preferences of a

disabled person, value of a child's speech rights.
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1. Social Welfare
2. Equalization of opportunities



S5 O e Sl R zeo)d (2L o ¢ gim Cudgla (o oyl 5o
O¥glan Bl aadlel.rans Sler ctlag ol o5 O b ol (el ;o olas|
o oty S Ly JolS oty 5 S aline (53 0y Jyr e 5940 1AV
SN St sblo @) 0,08 (3L o sl Ul 50 sobyolep L sl)ols
B> gandlasS i Yoolo 0ava T s> andlel 5.y als  (eloax b case s gole
oS 13 g (g b 5558503 1 S S 8153 5058y e s lns 18
3 0ho bl baslis 10 (59,350 9 JulS eS)liwe 3)lo Sl (55 LsS ailgo b Jolas ;o
ol gl st & Bl 18 525 5355 e 5o gl 95 gt dale
Ol bl aSGl Ko il LA 5 Sl 0,310 S36S Bgin (3 gunilgiS Y o lo
g 0315 et e E by cyms ! l5
97 p SlAbelS wlidllas 5 S1e5b g 009 (gobuwl - elos pol> gy
OLsgS wila oj92 )5 (oMl aBd Ly i Foio [Live Ll & 9] (oS> (o) l5 )
slo2assy 33 JLall e g sz gl s B3 el ot ol s
Bl 4 ol L aS T AD . sollplss Slaas YAV pablipus (5,005 . 5') Sl 00 a3 (DA
sl 00 dsigs cilias aliis 5159 OS5 a8 4 o)Ll s 5 Yglas ple
55705 Jslao o8l 35 (yg0andlsiS s Olyal (ke (a2 50 45Ul o 51,500 20
w dilaslon Ol )s OgeilesS (bl (it (i g la)gyo 4 s wslasdly
aiile gk Ul (B D9z 50 (SLoALBg ol OTAY oliys ITAY b s IV
st syt 0 9 OTAY il oy 5 331008 gusy ) Jolao OISBSS gl 58
OB potde ol 525 la gy (ol Ll ailanalas azgs ;2o Ggim b aid oo
23 et ot G5 33 ilan il Syl 5 oylysSI Tl o 5 ooy s

sl 00 gy (o Bod b 45l g §audai L o] pam) o]

1. World Health Organization & World Bank
2. Declaration on the Rights of Disabled Persons
3. Convention on the Rights of Persons with Disabilities
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1. Supported decision making
2. The substitute decision-making paradigm
3. Committee on the Rights of Persons with Disabilities.
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1. See: Convention on the Rights of the Child, Article 20: “ 1. A child temporarily or permanently deprived
of his or her family environment, or in whose own best interests cannot be allowed to remain in that envi-
ronment, shall be entitled to special protection and assistance provided by the State...”.

2. Best interests

3. Committee on Rights of the child

4. See: CRC\c\GC14, 29MAY2013.
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1. See: Convention on the Rights of the Child, Article 3.
2. Committee on the Rights of the Child

3. A Primary Consideration

4. CRC Committee
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1. See: Committee on the Rights of the Children, Op.cit, p16..
2. Legal capacity
3. Mental capacity



S oS Jols pliablasl gas slays 257 105 0 )de Jslae SS9 e
Bl plw g 02y ( (SSb slaply o ple (s 9 (o jgal S35 50 Jodao o1, 8
33 Jobes ol,3) Bgi> daS . (Aig—i s03 poyoe 355 Jlgal sl ailidgs g Jlo sl
h gl (sloanse) aon b [oll dlonl] gias (glaygiS) 1015 o )0 anyls Hlea Vo
SPB el sl (el Jslas Sh3l 3> 45392 Jol> el B AisS oy ol psbo o
sloedgdr sl 00,8 Mol 525 Y5 iy 50 ateS ol 258 03 99950 hSd bl ey
Sl ) el b 9 005 (e 9830 ) Capogesd 3lal oSy slsB b gas
2128 loolKaws YV ais bl - aisS pludl 5l (gpSionaas sl s bclos
2o obanljlclaidloe « gm (Yshao Lawgs Soi> codal Jlocl slo aias b
OVl sl 51y 005 bl g 59,5 Jla> (32 izres 0T a0 | 1g) L5 39
Fls @ o Jglro o3l HUlgs s (sl aoby ool il a8 oLl
ou Al cole> Bleas 0590 50000 Oyao S50 cdal Jlael sl colas « Il
Ol b e Jobee o131 Bohio areeS 0 oylois (S ey las VY 917w bl 55 Johes 4
& boye sl s pSpmenad j570 diiron Jolao 0,3 g o0t Sl (59 2ol b wlons
S99 Blbuz g g gl ol (wle)d 4gfe cm aal Slons ol
3 e g cinlo b 0333 5 b giae sy sl ol 4yl 0F 0 531055 wlel e
5 e dnelx ) Jituwo (S35 (gloaix pla )3 995 suiples (sl lojls Gyl 51 Jglre 01,31
S S le ¥la
53 Jslae S8l JolS e liia sl axeS (0l # o)l S aylas £Y s ull,,
53] (sl 5 grailnS Foole 30 2055 Jol (lialol o 6 Sforancs il
outs sk (SyeSpoana Lol plas ;0 Jslae 150555 Yslas o 5 plaz
L) o g alsd g el shaly dngi )0y ol (gaslssS sl by s
bausgs Jolee 355 5 Jsleo oIl S35 5l s slaedg cJslee olydl 4y bgyye (S iononas
05,5 )84 Jleb 5 by Lol g 00505 5o il age oy ol Suiles 45 oo lejlw

1. See: CRPD/C/GC/5, paragraph 61.
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1. See: https://www.farsnews.ir/news/13970808000086

2. See: Convention on the Rights of the Child, General Assembly resolution 44/25, adopted 20 November
1989, Article 9: "1. States Parties shall ensure that a child shall not be separated from his or her parents
against their will, except when competent authorities subject to judicial review determine, in accordance
with applicable law and procedures, that such separation is necessary for the best interests of the child...”.
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1. See: Children’s Bureau. ‘Determining the best interests of the child’, Department of Health and Human
Services, Child Welfare Information Gateway 2016, 3. Available at: www.childwalfare.gov.
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