Journal of Legal Research: V 22, No. 54, Summer 2023

A Reflection on the Theoretical and Practical Aspects of
the Cooperation of Third States with the International
Criminal Court

Farveh Farhadi babadi?, Sadeq Salimi*?, Soudeh Shamlou?®

1. Ph.D. Student in International Law, Faculty of Law, Tehran Central Branch, Islamic Azad University, Tehran, Iran.
Email: drfarveh.farhadi@yahoo.com

2. Associate Professor, Department of Public International Law, Faculty of Law, Tehran Central Branch, Islamic Azad
University, Tehran, Iran.

*. Corresponding Author: Email:sadegsalimi@yahoo.com

3. Asistant Professor, Department of Public International Law, Faculty of Law, Tehran Central Branch, Islamic Azad
University, Tehran, Iran.

Email: sou.shamlou@gmail.com

41

ABSTRACT

The idea of establishing an International Criminal
Court can be considered as a transformational and
developmental idea in the field of international
law. Following the Nuremberg trials, the
drafting and adoption of the Rome Statute is
considered an important document in the realm of
international criminal law. This document, unlike

. Publisher: the founding documents of the Ad Hoc tribunals,
ahr-e- Danesh . i . . .
Research And Study is an international treaty. Therefore, it is subject
Institute of Law to the provisions of customary international law
Article Type: governing international treaties. This statute is
Original Research a development and codifying treaty. In addition,

not all state are parties to this treaty and therefore
some states are considered third parties to it. In the
ecoved: present article, the concept of a third state in the
4 May 2022 framework of the Rome Statute has been studied
descriptively-analytically. The question then
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treaties applicable to the Rome Statute also is subject to exceptions. According
to the findings of this study, the Rome Statute is subject to some exceptions,
such as: the existence of a customary rule, the existence of a jus cogense rule,
the decision of the Security Council and the consent of the concerned state to
the application of the treaty. It is important to note, however, that the extension
of the Court's jurisdiction to a state not party to the Statute, outside of what is
provided for in the Statute, cannot be consistent with the spirit of criminal law
as set forth in the Statute.
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[Extended Abstract]

Introduction

The idea of forming the International Criminal Court can be considered a
revolutionary and developmental idea in the field of international law. International
law, as a legal system, sought to form and implement the guarantee of criminal
executions to protect its fundamental values. Although a part of this protection system
is based on non-criminal responsibility, which is interpreted as the international
responsibility system, in general, the evolved form of this protection system
requires the acceptance and implementation of individual criminal responsibility.
Therefore, especially during the Second World War, the idea of individual criminal
responsibility for the perpetrators of international crimes became a starting point.
The establishment of international military courts in Nuremberg and the Far East
can be considered an important step and an incomplete profile of that part of
international law, which is known as international criminal law today.

After the Nuremberg trials, the establishment of special criminal courts was
another important step in the formation and development of international criminal
law. The statutes of these courts, although they were not international treaties,
but the resolutions of the Security Council included customary rules written in
international treaties. After that, the formulation and acceptance of the Rome Statute
is considered an important document in the field of international criminal law. This
document, unlike the founding documents of dedicated courts, is an international
treaty. Therefore, it is subject to the provisions of international treaty and customary
law in the field of international treaties. Until February 2022, about 123 countries
have ratified or acceded to the Statute of the International Criminal Court, and
thus are considered parties to the Statute. The establishment of the statute of the
International Criminal Court can be considered one of the most important events in
the contemporary history of international relations and law. This reflects the current
situation in the world since the fall of the Berlin Wall and the end of the Cold War
between the East and West blocs in 1989 to 1991 and a special achievement in the
development of international criminal law and international human rights. be Also,
the establishment of this court can have a significant impact on the development of
the international order and international law in general.

Although most of the provisions of international criminal law have roots in
customary law, most of these provisions are based on international treaties or even
Security Council resolutions. Even in cases where an international treaty establishes
and includes rules in the field of international criminal law, part of these regulations
are the product of the compilation of international law in this field. Based on this,
the Statute of the International Criminal Court is a developmental and codifying
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treaty. In addition, not all countries are parties to this treaty, and therefore some of
the countries are considered third party to this treaty. The present article includes an
examination of the concept of the third state in the framework of the Rome Statute,
a discussion on the exceptions to the principle of relativity in the framework of the
Rome Statute, a discussion on the practical aspects of the cooperation of the third
states with the Court, and finally a conclusion.

Methodology

This research is done in a descriptive- analytical method.

Findings

In principle, treaties are binding only for their party states and do not create rights
or obligations for non-party states. In the Rome Statute, the provisions related to
the obligation to cooperate are different for party and non-party countries. Article
86 of the constitution is a general provision on the cooperation of governments and
judicial assistance. According to this provision, "the countries party to the statute,
according to the provisions of this statute, fully cooperate with this court in the
investigation and prosecution of crimes under the jurisdiction of the court."

Clause 5 of Article 87 of the Statute is a regulation regarding the cooperation
of non-party countries with the Court. This regulation specifies that the Court "can
invite any country that is not a party to this statute to provide assistance under this
section on the basis of a temporary mechanism. This temporary mechanism can be
in the form of an agreement with the said government or any other suitable basis.

Only the countries that are parties to the statute are required to cooperate. This
approach is consistent with the general principles of treaty law. Article 35 of the
Vienna Convention on the Law of Treaties explicitly stipulates: "An obligation is
created for a third state by the provision of a treaty if the parties to that treaty intend
that provision to be a means of creating an obligation and the state The third party
explicitly accepts that commitment in writing." Article 34 of the aforementioned
convention explicitly declares that the treaty does not create rights or obligations
for the third state without its consent. This principle is also one of the general
principles of treaty law.

This is precisely the reason why the Rome Statute mentions different regulations
for the party and non-party states regarding the cooperation of the states. Regarding
the states party to the Statute, the Court "has the right" to submit "requests for
cooperation" and they are required to "fully cooperate" with the Court in conducting
investigations and prosecuting crimes. However, regarding non-party states of the
statute, according to paragraph 5 of article 87 of the statute, the court can only
"invite" them to "assist" on the basis of a temporary mechanism. The term "invites"
indicates that the cooperation of non-party countries with the Court is purely
voluntary in terms of law.
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Article 87 of the Rome Statute requires the Court to invite any government that is not
a party to the Statute to reach an agreement on judicial cooperation and assistance
on atemporary basis. In addition, it can be concluded from this article that the tools
and methods of commitment are completely flexible. In other words, as long as the
relevant parties are willing to cooperate, the court and non-party governments can
seek any means of cooperation and judicial cooperation, regardless of whether such
means are official or unofficial.

Finally, the issue of non-party countries' cooperation with the Court is a specific,
sensitive and quite practical issue that should be discussed and investigated in each
case and according to its specific circumstances. In addition, the general nature of
obligations and the binding nature of some rules can also be decisive in this regard.
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