https://cyberlaw.maragheh.iau.ir :alxs o4

The Principle of Immediacy in Legal Sanctions for the Violation of
Fashion Designers’ Intellectual Property Rights

Leila Alikhani

Ph.D. Student in Criminal Law and Criminology, North Tehran Branch, Islamic Azad University, Tehran, Iran.

Saeid Habiba”

Professor, Faculty of Law and Political Science, Tehran University ,Tehran, Iran.

Hasan Alipuor

Assistant Professor, Department of Criminal Law and Criminology, Farabi Campus, Tehran University, Tehran, Iran.

Mohammad Reza Elahimanesh

Assistant Professor, Department of Criminal Law and Criminology, North Branch, Islamic Azad University, Tehran.

Iran

habiba@ut.ac.ir

DOI: 10.30495/CYBERLAW.2023.703230

Keywords:
Principle of Immediacy,

Principle of Accuracy,
Collateral Sanctions,
Criminal Sanctions,
Civil Sanction

Abstract

The principle of immediacy in legal sanctions is conflicting and relative
concept. Conflicting, because it seeks to legal sanction performance in short
time to prevent crime from continuity and keep victim and community from
hurt. On the other hand, for imposition of legal sanctions determined by judge
and not the law due time for the purpose of judicial accuracy and assessment is
needed; and issue that may be impacted by the principle of immediacy. Relative,
because the principle is not recommended in all of legal sanctions or stages.
Although collateral sanctions (social) and professional (administrative) need to
be performed immediately, but criminal and civil sanctions need accuracy and
evaluate. Balance between different sanctions particularly for protecting
fashion designer sights is necessary. Like some of intellectual property subjects,
violation of the rights of fashion designers result in losing of the designer’s
moral and material rights. Therefore, waiting for explanation of charge, trial
and legal sanctions performance of the accused is not compatible with the
victim and criminal-based justice goals. In turn, immediacy in legal sanctions
performance with the purpose of the prevention of violation of the creators’
rights may be more efficient than resorting to criminal sanctions. The present
research employs descriptive and library methods assessing the efficiency of
the principle of immediacy in protecting the designers’ IP rights whereby it
concludes that compound performance of legal sanctions from the beginning to
end, based on subject and nature, can be effective so that before trial, the
principle of immediacy governs and, is dominate and during the trial, the
principle of accuracy.
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5 First mover advantage
¢ Intellectual property crime
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9 Article L335-2-...Infringement in France of works published in France or abroad shall be liable to a three-year imprisonment and a fine of
€A|§t?cOI£Eg55-3- Any reproduction, performance or dissemination of a work of the mind, by any means whatsoever, in violation of the author’s
rights as defined and regulated by law shall also constitute an infringement. The violation of any of the rights of an author of software as

defined in Article L122-6 shall also constitute an infringement.

10 Article L716-9-Any person, who, for the purpose of selling, supplying, offering for sale or lending goods under an infringing mark...
shall be liable to a four-year imprisonment and a fine of € 400.000.

' Article L521-4-Any knowingly committed infringement of the rights guaranteed by this Book shall be liable to a three-year
imprisonment and a fine of € 300.000.

12 Innovative Design Protection and Piracy Prevention Act




1P Ol | podosleds | pos Jlo

)

VY Olls o3 o sle | pgs o

o okl Jax (g s C,.C’\.c)'lT.LQ.cLljn;}Q éﬁ;ywuﬁt}&yr\ﬂmwﬁﬂﬁw Sl s

(\ VVIYYAA 4&}[«4) (el GM)JEJ chiLtu

)ﬁ#&\euﬁj&)ﬂdw‘)\&uLOWQYQl))SJAWY)J&J&'SLE&‘J}‘QW@'JJMU.DL?-

o S S s e oz b i a3l Y e pligl 5 las B 3 sl el il e dleny
ol o 5 oloy 55 5 GVL Sl 51 G (AB0 Slasld ) edis 0 4 en,l5 O 5 oo Sl RelS sluly s Sl
W55k e b &S el e glam b ade dles ) 68 Sl Wl ensa 556 Dbl sl 3 o5 ol
Sl Goa il ol b e i ol Bl o s Sl olee S el a5 al SISl o6
L8 e liaia 5 e ol ol oy Sl (3 30l ol s 03 s s ol e 05 (5 ,S5

(Doan, 1992: 482) Al > 28 5| AU OV seamme 03 5w 315 S350 55t Hedo 4 530 AL

Sy o Oleasls b el (6,88 s sls J“J VA esle 5 oDl Sol3lms 056 YO osle ol 5 o Jtls Bsa> o
C,»ﬂbfﬁ)‘djbu‘Y}MmJﬁbdb)}.ﬁaﬁwag.)\.hﬁjgﬁriwSjjli;ﬂ:ﬂ:xjv.é_}éjﬁgcx)‘ﬁ))-w

Sl (88 oSl o sl i b plod Lo Ll oSsls il (6,56 Sl O 58 13356 esle ol
osba besg > a8l &S ol S 5 LSl sdal sy ke éuCJl’ whoz3h (ol WBhe b Zuly S 28
& "TL716-1405k OLL 53 ¢ pizean LS oS> Lloddas SIS 4 jsbate plas oS Sl 5 Lledd W30 S5
gr]?- )‘ oJ\iJQb) cL; e u.,a_@L: QYW .]a.,...p \9L521-355La j"j’ 9 a./\..l:&.‘.:&ﬁ n]:.: LA\Jy-\ Colaws B cLAde

Q‘Y)M H.L@;\li.laﬁ.p&)yﬂu “.SL‘”\J:"’LSJL.‘.SLS\f‘ Coles g.,.“.;): WL CAU.B‘ u‘i‘ ‘J:" eJo;ZACJ‘yli\ é)b)é
)\ \VO« b)LA J"‘J" gu,:.qr.a.ﬁ "J.s& )l}&))}ﬁ <=)> u&)\w}).} 413))[544 C)‘M‘}t)\_}’jr‘)} )\ fb

sl Ll s s Ko das s (65558 w1, Ol oylss

13 Article L335-6- In the cases referred to in the four preceding Articles, the court may order the confiscation of all or part of the receipts
obtained by reason of the infringement and the confiscation of all phonograms, videograms, articles and copies that are infringing or have
been unlawfully reproduced and of the equipment specifically installed for the purpose of committing the offence.

/Article L716-14-...The Court may also order their destruction.

15 Article L521-4- Any knowingly committed infringement of the rights guaranteed by this Book shall be liable to a three-year
imprisonment and a fine of € 300.000.

16 Article L521-3-Confiscation to the benefit of the injured party of the articles infringing the rights afforded by this Book shall be ordered
even in the event of a discharge.

Article 59-... competent authorities shall have the authority to order the destruction or disposal of infringing goods in accordance with the
principles set out in Article 46. In regard to counterfeit trademark goods, the authorities shall not allow the re-exportation of the infringing

goods in an unaltered state or subject them to a different customs procedure, other than in exceptional circumstances.
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19 Article 45- 1. The judicial authorities shall have the authority to order the infringer to pay the right holder damages adequate to compensate
for the injury the right holder has suffered because of an infringement of that person’s intellectual property right by an infringer who
knowingly, or with reasonable grounds to know, engaged in infringing activity. 2. The judicial authorities shall also have the authority to
order the infringer to pay the right holder expenses, which may include appropriate attorney's fees. In appropriate cases, Members may 23

authorize the judicial authorities to order recovery of profits and/or payment of pre-established damages even where the infringer did not
knowingly, or with reasonable grounds to know, engage in infringing activity.
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20 Article 50- 1. The judicial authorities shall have the authority to order prompt and effective provisional measures: (a) to prevent an
infringement of any intellectual property right from occurring, and in particular to prevent the entry into the channels of commerce in their
jurisdiction of goods, including imported goods immediately after customs clearance; (b) to preserve relevant evidence in regard to the
alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional measures inaudita Altera parte where appropriate, in particular where
any delay is likely to cause irreparable harm to the right holder, or where there is a demonstrable risk of evidence being destroyed.
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2! Flagrant offences

22 Rogatory commission

2 Article L335-1- As soon as offenses under Article L335-4 of this Code have been established, the competent police officers may effect
seizure of the unlawfully reproduced phonograms and videograms, of the copies and articles manufactured or imported unlawfully and of
the equipment specially installed for the purpose of such acts.
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% Article L521-3-1-Officers of the judicial police may, as soon as offenses under the first paragraph of Article L521-4 have been reported,
effect the seizure of goods unlawfully manufactured, imported, stocked, placed on sale, delivered or supplied, and of any material and
equipment specially installed for the purposes of such unlawful acts.
Article L716-8-1- Officers of the judicial police may, as soon as offenses under Articles L716-9 and L716-10 have been reported, effect the
seizure of goods unlawfully manufactured, imported, stocked, placed on sale, delivered or supplied, and of any material and equipment

specially installed for the purposes of such unlawful acts.
26 Judicial police
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31 Article L332-1- Police commissioners and, in those places where there are No. police commissioners, the courts shall be required, at the
request of an author of a work protected under Book | or entitled beneficiaries or assigns, to seize copies constituting an unlawful reproduction
of the work.

32 Article L332-2- Within 30 days of the report of seizure referred to in the first paragraph of Article L332-1 or of the date of the order
referred to in that same Article, the distrainee or the garnishee may request the president of the first instance court to order the lifting of the
seizure or to limit its effect or again to authorize resumption of manufacture or of the public performances, under the authority of an
administrator appointed as receiver, to hold the proceeds from such manufacture or performance on behalf of the person to whom the work
belongs.

Article L332-3- If the distrainer fails to submit the matter to the competent court within 30 days of seizure, the lifting of the seizure may be
ordered by the president of the first instance court, acting in chambers.
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36 Article L716-6- The President of the Court before which proceedings have been instituted, sitting in chambers, may provisionally prohibit
a continuation of the allegedly infringing acts, subject to a daily fine, or may subject such continuation to the furnishing of securities for the
purpose of ensuring compensation to the owner of the mark or to the beneficiary of an exclusive right of exploitation. ...The judge may
subject prohibition to the furnishing by the plaintiff of securities to provide compensation for any prejudice suffered by the defendant if the
infringement proceedings are subsequently held to be unfounded.

7 Sitting in chambers
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