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1- INTRODUCTION

Legislation and passing laws for each circumstance or imaginary situation is impossible, therefore, in any
legal system there are silences and gaps; things the system does not seem to regulate, matters as to which it
seems not to speak. Not only modern domestic legal systems, but no legal system could predict all matters and
provide solutions to all disputes. In any legal system, it is possible to face a circumstance in which the court
comes to the conclusion that there is no legal provision for the delivering judgment or the law is so obscure and
deficient that it practically means silence of law, and on the other hand the judge has to deliver his judgement
and cannot refrain from examining cases on the ground of the silence or obscurity of law. This is also true of
international legal system and perhaps particularly in international investment law, due to the relative newness of
the international investment regime, the slow legislative process and its normative and institutional weaknesses.

Acrticle 42 of the ICSID Convention provides that: «the Tribunal shall decide a dispute in accordance with
such rules of law as may be agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
law of the Contracting State party to the dispute and such rules of international law as may be applicable. The
Tribunal may not bring in a finding of non liquet on the ground of silence or obscurity of the law». Therefore,
according to the ICSID Convention, failure to settle the dispute and refrain from delivering judgment on the
ground of silence or obscurity of the law is not acceptable by the Tribunal. Because suspending lawsuits under
the pretext of a non liquet is against the international legal and social order. Now that the arbitrator has to
examine cases and deliver judgement and his decision must be well reasoned and documented, in case of silence
or deficiency of law in the matter, or its brevity or contradictory nature, what should he rely on to issue a
judgment? How can the shortcomings of this field of international law be resolved?

Since the establishment of the ICSID Tribunals and other investment treaty tribunals, different methods and
mechanisms have been used to solve problems relating to the shortcomings and ambiguities in this regime and
fillings existing gaps as well. The most obvious of which is resorting to analogical reasoning. Although Direct
references to analogies are not very common among ICSID tribunals, but this form of arguments have been used
indirectly and implicitly. Therefore, international investment law is one of the most widely used fields of legal
analogy in international law. Of course, the more recent a filed is, the more legal gaps it has. As a result,
analogies from other regimes of international law can play a role.

The impact and importance of analogies in international investment law led to the question: why, when, how
and what kind of analogies are drawn by investment treaty tribunals? Do they have the authority to recourse to
analogy by borrowing from other regimes of international law in case of silence of or deficiency of law in the
matter, or its brevity nature?

Analogy does not have the same credibility in the logic and the different areas of the contemporary
international law system. In international criminal law, an argument by analogy is prohibited by reason of
specific rules. Such a specific limitation on the analogous application is laid down by the rules of nulla poena
nullum crimen sine lege. Art.22(2) Rome Statute of the International Criminal Court expressly states: «the
definition of a crime shall be strictly construed and shall not be extended by analogy». Other prohibitions of
arguments by analogy can be found by interpretation of international treaties rules. Art 3 (2) of Understanding on
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Rules and Procedures Governing the Settlement of Disputes which stipulates that: «recommendations and
rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements»,
Could be interpreted as limiting analogical reasoning in the panel (or the Appellate Body) of the WTO.
However, there is not such a prohibition or limitation in using analogies in international investment law. On the
contrary, article 42 (2) of the ICSID Convention authorize the tribunal to do so. Therefore, the question that
arises is, what is the status of analogical reasoning in the process of evolution and development of international
investment law?

2- PURPOSE

This article is focused on analyzing and clarifying the role and place of analogy as a basic method of legal
reasoning in the judicial award of investment Ttribunals. The purpose of this research is not only to identify the
concept of analogical reasoning in international investment law but also to examine the status of this essential
form of reasoning in the investment treaties and particularly in the contemporary practice of investment
Tribunals. Furthermore, it specifically scrutinizes the impacts of analogical reasoning can have on international
investment law. Determining a clear methodology for the use of analogy in international investment law can help
scholars, practitioners and arbitrators to reach sound awards.

3- METHODOLOGY

The article has been performed based on the descriptive-analytical research method. The necessary data has
been collected by library method.

4- FINDINGS

This article shows that in the legal reasoning of ICSID Tribunals and other investment treaty arbitration,
analogy is cited both as the starting point of legal reasoning and as a fundamental element of decision making.

ICSID Tribunals achieve this by referring to judicial procedure as an analogical argument, ie., a general
argument based on which like cases should be treated alike. Therefore, referring to the judgments of national,
regional and international courts and tribunals is a permanent feature of international investment law, and it takes
place both at the macro level (Macro-analogy) and at the micro level (Micro-analogy). Analogy at the macro

level is concerned with the type of legal systems and, in fact, relate to different legal systems, but analogy at the
micro level is focused on specific legal issues and deal with specific institutions or specific problems. Therefore,
the two approaches of macro and micro-analogy are complementary.

The author believes that analogical reasoning has also played a pivotal role in the making of international
investment law and arbitration. In this area, analogy have been used in a wide range of subject matters. Legal
transplantation is a technique often adopted by treaty makers to use analogies. Investment Tribunals in
clarifiying the meanings of treaty texts and detecting the content and scope of the rule, among other things, turn
to analogies of public international law. In clarifying the vagueness and brevity of the treaty provisions and
filling the existing gaps, they clearly refer to the general principles of law recognized by civilized nations
stipulated in Article 38 of the Statute of the International Court of Justice and analogies resulting from national
laws. For example, the provisions against indirect expropriation in a number of international investment treaties
derive from US constitutional law. Other recent international investment treaties borrow the general exceptions
provisions for the protection of public goods, among other things public health, environment and cultural
heritage from GATT and GATS. The investment Tribunals in interpreting the vagueness of many substantive
investment treaty provisions, including the prohibition of indirect expropriation without financial damages, fair
and equitable treatment, most-favoured nation treatment, the principle of national treatment or full protection and
security, in like circumstances, has made reference to analogies from international trade law. In understanding
the ‘right to a court’” make comparisons to human rights standards especially ECtHR cases. Finally, the
investment Tribunals interpreted the concept of ‘legitimate expectations’ conducting a comparative analysis of
domestic public law, European human rights law, European Union law and public international law. Therefore,
the extensive use of analogies in investment arbitral awards not only play a subsidiary means for the
determination of rules of law, but also paly an auxiliary role in the reasoning of international investment
Tribunals. Because by analogies the Tribunals justify their decisions and confirm or support a particular
conclusion as well.

5- CONCLUSION

According to the aforementioned, it seems to be an inevitable conclusion that international investment law is
not only a complete or closed legal regime, but also is very dynamic. Even modern national legal orders, which
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are rich in general and abstract norms, require judicial interpretations. Therefore, in every legal system there are
silences. Due to failure to foresee some issues and the absence of agreement between host states and foreign
investors, investment treaties are full a silences, ambiguity and brevity. Article 42 of the ICSID Convention
while acknowledging this, explicitly prohibits the Tribunal to bring in a finding of non liquet and to refrain from
delivering judgment on the ground of silence or obscurity of the law. Therefore, ICSID Tribunals and investor-
state dispute settlement mechanisms (chambers), in performing of their judicial tasks, are required not only to
resolve ambiguity, brevity or pure silence of the regulations, but also to provide clear and coherent
interpretations in settling disputes. In this regard, ICSID Tribunals in interpreting and clarifying vague
investment treaty provisions and regulations make reference to general principles of law and above all to
analogies as a gap filling and also a solution to ambiguities and brevity in the laws as well.

The practice and procedure of ICSID Tribunals and the chambers of investor-state dispute settlement, shows
that analogies and similar approaches of other international courts (especially the 1CJ) have been widely used.
By considering to analogical reasoning as an inevitable method of reasoning in interpretating investment treaties,
in addition to increasing the authority and powers of the investment Tribunals in making decisions, it improves
the quality and legality of judicial decisions. It also fosters the coherence and integration of the provisions of
investment treaties with other international regulations through the principle that similar cases have to be treated
the same way legally. Because transferring the basic ideas of different regimes to investment Tribunals not only
prevent the fragmentation of this area of international law by allowing that ‘similar cases be treated the same
way’, but it can also enhance the perceived legitimacy of investment arbitration and provide a useful and
necessary tool to humanize this area of international law. For example, Art 31(3)(c) of the Vienna Convention on

the Law of Treaties enables the above Tribunals to apply the human rights treaties that the host state has
acceded, and also to apply the human rights rules that are generally applicable among states. With the
interpretations of the investment Tribunals in clarifying and determining the existing law (de lege lata), it is
possible to turn the wheels of international investment law in the path of development. Therefore, the application
of analogical reasoning, in addition to filling gaps and clarifying the content of the rules, has led to the
development of this part of international law and at last have a positive effect on the relationship between the
new branches and other written and unwritten fields of international law. However, despite growing support in
practice and doctrine, drawing analogies in interpretation of investment treaties has recently been criticized on
both methodological and practical grounds. In this respect, the whole work of interpretation criteria and all forms

of legal reasoning should be applied in the context of fundamental values that are attributed to the legal system.
It is necessary and inevitable.

Keywords: Analogy, Legal reasoning, Non Liquet, Silence in Law, ICSID, Investment Treaties.
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Waste Management, Inc. v. The United Mexican States, ICSID
Case No. ARB(AF)/00/3 (NAFTA), Award of 30 April 2004;
5 NAFTA (UNCITRAL), SD Myers Inc v Canada, Partial
Award, 13 November 2000.
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1- The court shall have the power to indicate any provisional

measures ....
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3- The Tribunal may recommend any provisional measures

4- Maffezini v Kingdom of Spain, Request for Provisional
Measures (Procedural Order No 2) 28 October 1999, s 9; Pey
Casado v Chile (Procedural Order No 14) 25 September 2001,
s 17-26; Tokio Tokeles v Ukraine, Decision on Jurisdiction
(Procedural Order No 1) 1 July 2003, s 4; Occidental
Exploration and Production Company v Republic of Ecuador,
Decision on Provisional Measures, 17 August 2007, s 58
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See MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Republi
¢ of Chile, ICSID Case No. ARB/01/7, Award of 25 Ma
y 2004, para. 113; Saluka Investments BV v. The Czech Republ
ic, UNCITRAL, Partial Award of 17 March 2006, para.297.
2- no less favourable treatment

3- See Markus Perkams, 2010, “The Concept of Indirect
Expropriation in Comparative Public Law- Seaching for Light
in the Dark”, In International Investment Law and
Comparative Public Law, Stephan W. Schill (ed.), Oxford
Scholarship Online.

4- NAFTA
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Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB
/01/12, Award of 14 July 2006;

Eureko B.V. v. Republic of Poland, UNCITRAL, Partial Awar
d of 19 August 2005; Mondev Int’l Ltd. v. United States
(ICSID-NAFTA Ch. 11), Case No. ARB (AF)/99/2, Award
(Oct. 11, 2002).

2- See Mohamed Shahabuddeen, Precedent in the World
Court, Cambridge University Press, 1996.

3- Umbrella Clause



VFeX (Ll g )l YT oylos Yo 0590 goblaidl 3o asliinils V45

e 3 B9ia Ma ) sl 5l O sieds Guld ¥
3uu|616|&SJ_uZ3:\_é§féeLwaLa:m_|&l_félebll
QuSallie (S pdi a8 (il dale cabs IS duad
HJ&QJAQYHMM‘,K:‘JJ&DYQQJS

¥

Sa5se

~ ot G Mo a3l i Lhojg o lipe o 4 T
Ao ) g Cal it 5 LBl Bein IS ()i a Loy JLoll
L ol il 4l (65 35 5,550 0 (i Wl (b8
Al jl gygh WSlowe oS Canl sla ey 5l (SO Bilo Slaeuas
Olad gy (Jlolgisds 5, gy cpl doled oo ool HLaB
Sl b blsyl jo ol adde ol (ol ol €8y duad p3 (g9l
oLSaly s 35T Yo o Y=Y e o) Jlw s usilyy] o)hlac! 96
Lol Cns (LB dilw 5l g9y 4 pile & s JobI (59l
lw (5y5h Slawaad jl aS ol J)8 as g3 )90 1) yol (ol (i oy
AES Corporation, ) sl e edlasl pledl g duslio zio ojlgicas
= olde 2S5 g,y 00l pej4y 4.(2005: paras.23, 30-1
2z Ly g o aciy) Baes 45 Loy lly 2 o 5 (6 s
AES Corporation, ) cewl Jloeel b6 oyl ol e M sl
(2005: paras.31-2

3 Roge gL (9> e Jlie laludl LT asl s
2 (8y8h daSote g oo dldald Ao s g cdgd o BB
Slohi8l Cusginn b dumlio 4 5380 ade )3 G guane 4
20e Jollom o> w2l > b (glayuiS 5i> o5 hilie
Corn Products, 2008: ) 3515, e ciad ), 505 cosv |,
(paras.161-79

AcSome i pdy |y 7olE0ly g sl b LT aSi) pens 5
250 gy Ly oS 4y oaxioc VUl e uSilio 408 )3 (559l
— 5k 5 Kool = lnl Gslen o9l s alezsl Mallies oSxe
\) d-’l—ée' O LY u.l&b solEls 9 u.:'.eg Oyl OLo)‘L» sl
Methanex Corp, 2001: ) soles e sl caidgy adply
J(paras.29-34

4-
AES Corporation v. Argentina, ICSID Case No. ARB/02/17,
Decision on Jurisdiction of 26 April 2005; Methanex Corp. v.
United States (UNCITRAL-NAFTA Ch. 11), Decision on
Amici Curiae, 2001; Corn Products Int’l, Inc. v. Mexico
(ICSID-NAFTA Ch. 11), Case No. ARB(AF)/04/01, Decision
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Decision on jurisdiction 2004, 8 ICSID Rep (2005),
paras.135,144; Mondev v. US (Mondev International Ltd v.
United States of America), ICSID Case ARB(AF)/99/2.
NAFTA Award 2002, 42 ILM (2003), paras.142-143;
Maffezini v. Spain (Emilio Agustin Maffezini v. Kingdom of
Spain), ICSID Case ARB/97/7, Decision on jurisdiction 2000,
para.79.
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J. E. Alvarez, “Beware: Boundary Crossings”™ A Critical
Appraisal of Public Law Approaches to International
Investment Law’, The Journal of World Investment & Trade,
2016, Vol.17 (2), pp.171-228.
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1- General Agreement on Tariffs and Trade 1994 (GATT
1994), 15 April 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex1A,331LM1153(1994).

2- General Agreement on Trade in Services (GATS), 15 April
1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex 1B to the WTO Agreement, 33 ILM
1167 (1994).
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