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Introduction

Mahsa Amini- a young girl who was taken to the police station because of her dressing-
passed away hours past her detention. A while after that, protests started off in the streets
with a velocity that after two days, the political order saw itself grappling with a full-scale
challenge and a hybrid war. The international internet blacked out, social media was
banned, and the stores, which were closing in the name of a strike, were sealed off. The
number of detainees bumped up. Indictments of "acting against national security”,
"spreading corruption on earth", and "waging war against God and the state" increased.
And the execution of perpetrating rioters was implemented immediately. The riots and
protests which took place in 1999, 2009, 2017, 2019, and the early years of the 90s
created a similar situation. But all of these decisions were temporary to control the
"current sensitive state" and secure the system, which is of the most importance; but some
of these decisions didn't end, and that temporary decision continued. This state of
sensitivity, however, doesn't only manifest in the middle of riots, protests, and obvious
crises; it is present in all conditions- selecting ministers and brokers, legislating foreign
policies, passing laws, increasing the numbers of factories and heavy industries, analyses
and explanations, and in the proposing of many theories. Conditions those intrinsically are
demonstrative of crises, fear, complications, worries, expediencies, and the unusual state
of the Islamic Republic. The inescapability of the nature of the politics of Iranian society
from the state of sensitivity demonstrates an exception that became a principle and reveals
itself in different shapes. That, why is Iranian society in this situation and why there is no
escape from that is something for politicians to answer because they are the ones who
decide about the state of sensitivity and lead the country based on that decision. But the
thing that is essential in a theoretical framework is providing a framework for
comprehending that situation. A situation that guides us into studying the state of
exception in Iranian society.

The history of introducing the state of exception traces back to the 1920s and Carl
Schmitt's struggles in justifying fascism. The controversial debates of Walter Benjamin
with him expanded the boundaries of this concept, and this was the lItalian Giorgio
Agamben, who influenced by these two thinkers, pursued its genealogy and detected the
roots of the state of exception up until before christ and expanded this concept more than
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before. Although this expansion was in line with the Homo Sacer project of Agamben,
and his conceptual scheme of that is also manifested in consistence with his theoretical
device, the importance of Agamben's genealogy is in that he threw various opinions and
theoretical possibilities. What could be concluded from this theory is that: 1- Anomie
types, emergency situations, intra-legality, full powers, the force of law, state of security,
the continuance of suspension, and the threshold of indeterminacy could be detected
within the state of exception, which despite similarities and samenesses, possesses
differences and special symptoms. And the state of sensitivity could also be one of these
approaches. 2- The status of the state of exception is different in the legal traditions of
countries and faces a division.

Methodology

Since the theoretical framework of this Article is consistent with Agamben's thinking, its
method is based on the same model, namely "paleontology.” Agamben's paleontology is a
Collection of the three concepts of paradigm, Signature, and Archaeo. The paradigm is an
instance that offers the ability to understand its logic in its context. Paradigm is a singular
case that is isolated from its context only as far as, by exhibiting its own singularity, it
makes intelligible a new ensemble, whose homogeneity constitutes itself. Therefore, the
"state of sensitive" is itself a paradigmatic instance that appears in its detail (i.e., as part of
a set) and emerges from the detail and appears as a general thing with general properties,
and this is the paradoxical nature of the species.

The Signature is what enables us to decipher. An index that creates a reference to a
particular interpretation... Each sign is a code that reveals its understanding in a particular
context. The sign is not predetermined, but in any situation anything can be a sign. In this
way, state of sensitive in any time contains signs and signatures.

Archaeo is also a key concept and even the focus of Agamben's paleontology. Archaeo is
the moment of beginning, of emergence and origin. However, this beginning is not
"predetermined in time". Rather, it is in the encounter between in-time and simultaneity,
and paleontology leads to the origin in which a certain position and situation arose...
Therefore, in paleontology we are not looking for the exact historical origin, but for the
reasonable origin that made possible the appearance and non-appearance of objects and
phenomena. According to Agamben, paleontology is a search for the archeology of
things, so that the "state of sensitive" in each epoch has an origin or origins. The newness
that makes the critical situation a paradigm with signs to make the present understandable
on the basis of similarity and through the movement from part to part. In this way, the
method that dominates this research is a kind of pursuit through the detection of the
process of formation and the existence of phenomena, concepts, trends, rules and laws
related to the state of sensitive.

Results and Discussion

The birth of the Islamic Republic itself took place in the struggle against states of
exception. In response to the behavior of the revolutionaries and the critical conditions
that arose, the established Pahlavi regime resorted to measures appropriate to the
situation: Suspension of the law and military rule in order to preserve the law and the
imperial regime. On the other hand, the revolutionaries were looking for the establishment
of a new Constitution .The process of drafting the Constitution of the Islamic Republic
also shows the origin of the emergency and critical situation. One of the promises that the
Iranian revolutionary leader kept mentioning was the formation of a Constituent
Assembly to draft the Constitution.

But the critical situation led to the formation of a smaller assembly instead of this
assembly. Moreover, the principles of the Constitution were written in such a way that
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they were in a critical  situation and kept the conditions open to justify the critical
situation in the future. The Iranian Constitution emphasizes both the intra- legal approach
to exceptionalism and its extra-legal status. Principle 79 of the Constitution is similar to
Principle 16 of the French Constitution and explicitly recognizes the state of emergency,
but analysis and rereading shows that this principle aims to prohibit the introduction of the
state of emergency than to declare the state of emergency. Apart from this Principle,
however, there are other principles that implicitly clarify the intra-legal approach. A
number of the Principle s of the Constitution is always limited by these restrictions:
except according to law, based on law, and the law determines. Among these, it is natural
that some Principles require separate legal mechanisms from the constitution; but there
are at least 12 Principle s that, the urgency and sensitivity of the time should determine
their suspension or the passage of an appropriate law. However, other negotiations related
to Principle 9 of the constitution show that the drafters of the Constitution believed in an
extra-legal approach to an exceptional situation that should not be included in the
Constitution.

As we see in practice, the critical situation is not the suspension of the law, but the
emergency is always the discrimination in the implementation of the law (such as
Principle s 20, 34 and 36), the origin of the interpretation of the law (according to
Principle 98), the origin of the interpretation of the legal conditions (such as Principle s
26, 27, 62, 168, 175), the origin of the development of economic plans (Principle 50), the
origin of the plurality of the law (leading to the formation of different legislative
institutions) is the origin of the judicial decision and ultimately the origin of everything.

Conclusion

These two assumptions are the starting point of this essay in explaining the "state of
sensitivity" and a foundation for asking the question, "How does the state of sensitive of
the Islamic Republic of Iran show itself in relation to the Constitution?" This question,
which on the basement of the constitution of the Islamic Republic and with the
deliberation records of the Assembly of Experts for Constitution in 1979, makes the
conclusion that the state of sensitivity is in an indeterminable legal area, which in
appearance the suspension of law never occurs but interpretation, discrimination, and
abundance of the law manifest in various ways and reveals the state of exception. In terms
of methodology, it has to be reminded that since the theoretical framework concerning the
state of exception is compliant with the genealogy and paleontology of Agamben, the
method of this writing is also consistent with the same pattern; a type of tracing by
researching through the formation and the making of phenomena, concepts, processes,
laws, and principles. Therefore, in the first section, we assess the theory of the state of
exception and its approaches, and then by explaining Schmitt's and Romano's approaches,
we assess the two intralegal and extralegal patterns of the state of exception in legal
traditions. In the second section, we trace these two patterns in the constitution and the
legal tradition of the Islamic republic, and in the end, by an 8-item presentation, we
validate our hypothesis.

Keywords: Islamic Republic of Iran, Constitution, state of necessity, State of exception,
state of Sensitive.
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