&8

—=——=—= Comparative Law Semiannual

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 199 to 221.

Original Article

Comparative Study of the Scope of the Islamic
Republic of Iran’s Constitution: From Written to
Unwritten Document

Ayat Mulaee™, Mohammadreza Mojtehedi?, Seyed Hossein Malakooti Hashjin®*, Maedeh Soleymani Dinani*

! Associate Professor, Department of Law, Faculty of Law and Social Sciences, University of Tabriz, Tabriz, Iran.
2 Professor, Department of Law, Faculty of Law and Social Sciences, University of Tabriz, Tabriz, Iran.

3 Assistant Professor, Department of Law, Faculty of Law and Social Sciences, University of Tabriz, Tabriz, Iran.
4 PhD Student of Public Law, Faculty of Law and Social Sciences, University of Tabriz, Tabriz, Iran.

20.1001.1.24237566.1402.7.2.11.7

d 10.22080/1ps.2023.24490.1423

Received:
November 8, 2022 Abstract
Accepted:
January 7, 2023
Available online:
August 18, 2023

Although it seems that the written document of the constitution regulates and
controls the existing constitutional order in the written constitution countries, the
reality is that "politics in progress" and existing political transactions are not only
not fully under the control of the written document of the constitution, but even in
some cases, politics has prevailed over rights and determines the way and direction
of the implementation of legal norms. As a result, focusing on the form and format
of the Constitution should not prevent the examination of the content and political
realities in society. The present article, with a descriptive-analytical method and by
studying the opinions of the Guardian Council and other available sources, seeks to
answer the question that, does Iran's constitutional law function fully according to
the written constitution? This study also tries to discover more about the legal or
political nature of the basic order in Iran. The result of the research indicates that
in Iran’s system of constitutional rights, unwritten and interpretable components
link the written text of the constitution with some unwritten areas. On credit, Iran’s
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1. Introduction

Although it seems that the written
document of the constitution regulates
and controls the existing constitutional
order in the written constitution
countries, the reality is that "politics in
progress" and the existing political
transactions are not only not fully under
the control of the written document of the
constitution, but even in some cases,
politics  prevails over rights and
determines the manner and direction of
the implementation of legal norms.
Therefore, focusing on the form and
format of the Constitution should not
prevent the examination of the content
and political realities in society. In other
words, a political understanding of the
Constitution is not always responsible for
controlling political power. In addition to
this, the silence of the constitution and its
general language can become the basis for
various and even conflicting
interpretations, which makes it inevitable
to go through the appearances of the law.

Considering the fact that the "written
constitution" cannot deal with all issues,
the ground for the interpreter of the
constitution to enter the field of
recognition of the constitution is
provided. In written legal systems, to
clarify the ambiguity through
interpretation, the interpreter of the
constitution links the written constitution
to the "unwritten constitution". As a result,
every written legal system is inevitably
dependent on unwritten policies that
implement the legal norms in practice.
From this point of view, no constitutional
law system can be completely legal or
political. Therefore, the concept of
"political constitution” appears when the
written law does not fully control the
political system of a country, and at this
time, this question arises: What is the real
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constitution according to which the
country's policies operate? In response to
this question, instead of a formalist
approach (constitution based on the text
of the Constitution), which limits one’s
view to the written constitution and its
appearance, the need to adopt a
functionalist approach to examine the
"real constitution" is felt.

Although Iran’s constitution is clearly a
codified and written law and has
maintained its written form since the
approval of the Constitution of the
Republic in 1358 and then its revision in
1368, its reliance on Sharia and the
existence of some general terms and
unwritten content in the constitutional
document, has been the basis for the
development of the procedure and
performance of the Guardian Council in
the matter of interpretation or supervision
of the Parliament's resolutions. Whether
the basic order and politics of Iran fully
work according to this  written
constitution or not, is a question the
present study seeks to answer.

2. Research Methodology

The data collection in the current study
was done through the library method, in
which the researchers studied Persian and
English sources, examined interpretative
and consultative theories, and also
investigated the positions and procedures
of the Guardian Council. This research
follows a descriptive-analytical method
and explains and analyzes the unwritten
elements, values, and policies beyond the
written text and examines their position in
comparison with the written document of
the Constitution. It also tries to clarify the
answer to the research question by
presenting concrete examples.
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3. Findings

This  study revealed that Iran's
constitutional law system does not fully
function according to the written
constitution, but Sharia and the concepts
derived from it, ethics, as well as general
and interpretable principles narrow or
expand the scope of the written text of the
constitution and determine the flow of the
text's implementation.

4. Conclusion

In general, the constitutional law system
of the Islamic Republic of Iran is special
and unique and originates from two main
sources of constitutional law and Sharia.
On the one hand, the "constitutional
document”, which has been officially
approved and ratified, and its maintenance
and guarantee are repeatedly examined in
the institution of the Guardian Council, is
the source and basis of political action, and
on the other hand, "Sharia", which keeps
up with the written document, is the
criterion of legitimacy and acceptability of
the laws and legal regulations of the
country as an integral part of the
constitution.

In Iran’s constitutional rights system,
some political facts and continuous
interactions of politicians are revealed in
the form of dynamics and the scope of
Sharia law, and the Guardian Council’s
opinions are a window to understanding
them. In this way, Iran’s constitutional
system has a written and an unwritten
aspect and is neither completely legal nor
completely political; sometimes, Sharia
controls and guides political processes in
a specific normative form and sometimes,
it is in the stage of real political action that
the scope and examples of Sharia are
determined. It is clear that in the second
part, the institution of the Guardian
Council must use the utmost care and
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diligence to avoid authoritarianism and
prevent the excessive strengthening of the
ruling power.

In addition, by gaining credibility from
the behavior and procedure of political
activists, some procedures and sometimes
metatextual interpretations fill the empty
spaces of the text, determine the way of
implementing the qualifications of the
written text, harmonize the text with the
developments of the day, or even in some
cases, replace the text and as a result, are
an integral part of the general order of
Iran’s constitutional rights; however,
considering that such procedures have not
gone  through the  process of
constitutionalism completely and are only
valid until the ruling power considers
them valid, it is better to make a special
distinction between "procedures for the
implementation of the constitution" and
"the unwritten constitution" to avoid
possible misunderstandings in the field of
politics and take a step in the original path
of constitutionalism. This is despite the
fact that the unwritten constitution or the
unwritten principles of the constitution
come from the spirit of libertarianism and
popular acceptance; such values are
independent of the text, binding, and valid,
and fully comply with the principles of the
unwritten constitution.
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