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Abstract

Contractualization is the subject of the current reflection of French law on the
rapid evolution of family law. Individualism, fundamentalism, and distancing from
institutionalism and imperative rules are at the root of this trend. . It is true that
many forbidden things have been broken in this way. Items only Limits such as
some elements of personal status and legal parenthood are not . It is true that
many forbidden things have been broken in this way. Items only Limits such as
some elements of personal status and legal parenthood are not contracted.. The
correct understanding of contractualization will be possible by recognizing the
relationship of a legal system with contractualism. In French law, there is a
serious view that contractualism, although in the service of the individual, will
ultimately serve society and shape a kind of social regulation of family relations.
In contrast, Iranian family law, given its Islamic origins, has a serious relationship
with contracts. But this relationship is organized according to the
comprehensiveand definite interest of man, in which no dimension of human
existence is ignored and mixed with doubt and there is confidence in it. In this
case, the interests of both the individual and society will be served. Proper
knowledge of the boundaries of the imperative rules and protection of its
capabilities can protect Iranian law from the harms of this trend while benefiting
from contractualization.

“Corresponding Author: Mohammad Reza Khalil zadeh

Address: Ph.D. in jurisprudence and private law,

Email: mrkhalilzadeh@gmail.com

Shahid Motahari University, Tehran, Iran.

Mohammad Reza Khalil zadeh, Abbas Karimi, Alireza Forughi. A Comparative Study of the Position of the

Contractualization in Iranian and French Family Law

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 27 to 45.



https://doi.org/10.22080/lps.2023.24451.1414
file:///C:/Users/farhad/Desktop/Lps%20%20Edited%201402.5.5/Temp/mrkhalilzadeh@gmail.com
https://www.orcid.org/0000-0002-4735-4282
https://dorl.net/dor/20.1001.1.24237566.1402.7.2.2.8

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 27 to 45.

1. Introduction

Institutionism and contractualism are two
strong tendencies in French family law.
Institutionalism is the title of a theory in
Germanic Roman law, which is related to
the contract. According to this law, the
concept of the contract is different from
the essence and the phenomenon of the
contract. From an institutional point of
view, the contractual image of the family is
weak. On the other hand, contractualism is
a tendency according to which a legal
system tends to the contract and
agreement of people to solve its problems.
This trend starts from the foundations and
resources of a legal system and shows
itself in the laws and judicial procedure.
Contractualization is the subject of the
current reflection of French law on the
rapid evolution of family law.
Individualism,  fundamentalism, and
distancing from institutionalism and
imperative rules are at the root of this
trend. This is while many taboos have been
broken along the way and only limited
items such as some elements of personal
status and legal parenthood are not
contractualisable. A correct
understanding of contractualization will
be possible by recognizing the relationship
between a  legal system  and
contractualism. The question is, how will
the contractualization of family law lead to
the excellence of the family system?

2. Method

The current study follows the analytical-
descriptive approach to answer the
research question.

3. Findings and Conclusion
In French law, there is a serious view that
contractualism, although in the service of
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the individual, will ultimately serve society
and shape a kind of social regulation of
family relations. Pacs, Free Alliance, and
more recently, same-sex marriage,
divorce without a judge, alternative
dispute resolution methods, parental
authority, and GPA (Gestation for others)
are examples in which contractualization
has led to significant changes in France.

In contrast, Iranian family law, given its
Islamic origins, has a serious relationship
with contracts. But the path of
contractualism is organized according to
the comprehensive and definite interest of
man, in which case the interests of both
the individual and society will be served.
The guarantee of the individual’s benefit is
an important basis in the
contractualization of family law. However,
in Iranian law, contractualization must
provide an overall and definitive interest of
the man in a global vision, in which no
dimension of human existence is ignored
and mixed with doubt and there is
confidence in it. On the other hand, the
relationship between contracting and
justice is very important. Justice, in the
strict sense, is putting everything in its
place. Undoubtedly, contractualism has a
real place in family law, and the discovery
of this position and its introduction by
jurists realizes human interests by
considering all aspects of human
existence. In TFrench law, the most
important dimension of contractualization
is the service to the individual, which takes
place in two forms: individual autonomy
and the extension of their rights and
freedoms. But with careful analysis of the
nature of the contract, this study
concludes that the hallmark of the
contract is the autonomy of will, which can
take a step towards the realization of the
global interestif it moves by assured
instruments. Proper knowledge of the
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imperative  rules’ boundaries and
protection of its capabilities can protect
Iranian law from the harms of this trend
while benefiting from contractualization.
In Iranian law, one of the most important
capacities of contractualism is the
freedom to determine the clauses of the
marriage contract and the principle of
non-opposition to the mandatory rules in
case of doubt in the clauses of the
marriage contract. Whereas, in French
law, although couples are free to choose
the form of the contract (marriage, free
union, Pacs), there is no contractual
freedom in marriage clauses. In addition,
cases such as Conditional and Absolute
Divorce, Arbitration, Consensual Divorce,
Qole Divorce, and Mubarat are examples
of this ability in Iranian law.
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