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ABSTRACT

Given the growing approval of peacekeeping
operations by the UN Security Council and the
possibility of war crimes and crimes against
humanity by peacekeepers in the area under
operation, it is imperative that these forces be
criminally accountable for their actions during their
mission. In fact, the importance of accountability
of these forces for committing these crimes
has attracted the attention of the media and the
international press. Therefore, given the limitations
of competence and the lack of a proper mechanism
for prosecuting UN peacekeepers in the United
Nations, the prosecution of these forces in the host
government, the sender or the third government
faces obstacles. In legal writings, the possibility
of prosecuting peacekeepers in the International
Criminal Court has been less considered. This
article seeks to answer the question of whether
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such a prosecution is possible under international criminal law. The failure of
governments to prosecute the criminal behavior of peacekeepers shows that an
independent international tribunal is needed. If the conditions for committing
a crime exist and the interested governments do not want or cannot prosecute
the accused and the crimes committed, the peacekeepers can be prosecuted by
the International Criminal Court for war crimes and crimes against humanity.
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Extended Abstract]

Considering the increasing prescription of peacekeeping operations in the
procedure of the United Nations Security Council and the possibility of
war crimes and crimes against humanity by the peacekeeping forces in the
territory under operation, it is necessary that the aforementioned forces be
held criminally accountable for their actions while carrying out their mission.
So that the need to answer the peacekeeping forces due to the commission
of international crimes during their mission is so much that one of the main
headlines of the news and information related to these forces has been assigned
to it. There is no mechanism in the United Nations to prosecute the said forces.
In fact, the importance of holding these forces accountable for committing the
aforementioned crimes has attracted the attention of the international media and
press. Therefore, due to the jurisdictional limitations and the lack of provision
of a suitable mechanism for the criminal prosecution of peacekeeping forces
in the United Nations, the prosecution of these forces in the host, sending or
third countries faces obstacles. Among the crimes that may be committed by
peacekeeping forces are war crimes and crimes against humanity, but in order
to attribute these crimes to such people, there must be necessary conditions.
Therefore, there are two basic elements in crimes against humanity, which
must be proven along with other specific elements of crimes, and the special
elements under discussion are, in fact, related to the prison where the crimes are
committed, and unlike war crimes, communication It is not required with armed
conflict. The first basic element of crimes against humanity is that the crime is
committed as part of a large and organized targeted attack against a civilian
population. An organized attack is an attack that has an organized nature of
violent acts and the random occurrence of those acts is improbable, which
indicates patterns of crimes in the sense of non-random repetition of similar
criminal behavior, based on a coherent routine, and is only an attack which should
be extensive and organized. Although the accused's criminal behavior may be
a single action or a few actions that occur in the context of an attack against a
civilian population, and it cannot be isolated, limited or random, and the target
civilian population must also be known. The second important and prominent
element related to crimes against humanity is that the relevant perpetrator
knew or intended that such behavior is part of a widespread or organized attack
against a civilian population. In order to fulfill the psychological element of
crimes against humanity, in addition to the necessity of having the intention
to commit one of the crimes specified in the statute or at least the perpetrator's
indifference towards creating such a result, it is also necessary to prove his
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knowledge towards a civilian population. Regarding war crime, it should be
said that war crime is a violation of international humanitarian law. In fact, this
crime is part of international crimes as a criminal phenomenon. However, the
definition of war crime does not have a long history and was used vaguely for
the first time in the Hague Convention in 1977 regarding the laws and customs
of war. But the commission of this crime is also subject to conditions so that it
can be described as criminal. First, the crimes committed by the peacekeeping
personnel may be considered separate events and at the same time, they are
placed in a wider context and are committed as part of a mission on a large
scale of war crimes. Secondly, in order for a behavior to be described as a
war crime, it must be related to an armed conflict and the relevant perpetrator
must commit the crime in the context of an armed conflict and be aware of the
existence of such a conflict. Second, the war crime perpetrator must be aware of
the existence of an armed conflict. Knowledge also requires the existence of a
simple armed conflict, and the relevant perpetrator does not need any knowledge
of this category of armed conflicts (international or non-international) or the
conditions for creating any kind of armed conflicts. Of course, in this regard,
despite the importance of this issue, in legal writings, the issue of the possibility
of prosecuting peacekeeping forces in the International Criminal Court has been
rarely considered.This article seeks to answer the question of whether such a
prosecution is possible according to international criminal law or not. The failure
of governments to prosecute the criminal behavior of peacekeeping forces
shows that the existence of an independent international court is necessary for
this. Therefore, criminal and criminal behavior by the personnel of the mission
can affect international peace and security due to the dangerous and incorrect
mission. This issue shows the importance and guarantee of accountability for
such behavior, which considers the International Criminal Court as a suitable
court for prosecuting peacekeeping personnel by committing international
crimes and if the conditions If a crime has been committed and the concerned
governments are unwilling or unable to prosecute the accused and the crimes
committed, the peacekeeping personnel can be prosecuted by the International
Criminal Court for war crimes and crimes against humanity.
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46. Bothe, op.cit., 389.
47. Those under Arts. 8(2)(a) and 8(2)(c).

Ahadi, Reza & Mahdi Hatami “The Feasibility of Committing War Crimes and Against ...” Jour. of Legal Res. 22, no. 53
(June 10, 2023): 305-330.



agde Sl 5 (Ko Ol QIS5 oyl

0392 5y o Lo Sliles Sy )3 &' (e LSl Jiuwoy p0 &5 Sl oo 9 (Sl Jlon o
Bloyero Iy iy bl $S5usly 395 Jlosl JU5 13 2 IS5 ) Sl bl 4
ol 90 45 4o 3] fiote Ll 1S o oS Ty Cyppole il el Ll (sl
CoMo o )5iS (255 CS)line (ol Jiuoy 390 53 390 0 Sb )5 N2 L SH 4 by
Olisyls oo Jlo Glojls OUS)S) (ollaiped Jruoyy pogas )3 dgd 0 lacl (g la]
Slles 15,55 oage 4 Jl el )5 (Sipesy Can Mo 6 Jgd 9 e cJgd (Cayp0lo
S, g 45 Ao M5 peleo Ll (clingyes dilo o (clonyidy ) o Uy bausgs s
dSrge Coliz g o2 QIO Ll o (G003 .l oY el ol sl (el S o1
> iled Sy g s |y AS5) ol 5 Olodie w555 b Axmlyss s (slactlgn g il
35 ol (sla e ) ams sl osas ool )3 1y Y Sl sy Ml (6,05
25 b (ol (6)aS e ) Copiy e Colir G Alauslgay Gligdo S ol (oguas
O 3 s ilye 4 155 oo Capis ade Coliz plogd S c@ly 1 )3 3929 polis (60 Sy
Slgi o ol pl Al 038 b Slatiunas dlos 5L0 3590 jolic 3939 Judo 4 ¢ K> Sllis o
e &S |y Colis g prr Sye Sl S Sy oo gl o813 4l Al 30 diges S,
b oS Lol 133 18 sl o 0303 g0 LS5 |y 03105 b St ales < 5]
Jrog g S5 Dbl &) Cos (K> Sl 3l jolie 6550l 0gdlly 0528wy 00yl 4,
Sy 5 ilorduns (653 Sy S cysesd Al b Ayl (9 Lol sl oSl eles Lkl
carge & Oligho (998 3K Jloall bl oo Blgo 0 5y 390 93 (636573 Cung iz
s Jlas] 5o Sl diloelns (8553 S oS oolSim by so3 S0 py dsliaolusd A o3l
ol ool o s L1558 51515 es (55 MaSigr lgpd Laaogh liela (6,153 L Lo 53,105
18 A wloelans lowoles s 3 Slipeles basi S5 Slia &S 35l oo 2051, liaosls
45 Wlodgs 555 el Clouslin ;3 oie)) (lais & g Ladls Jrasys U aSal 5 iy
Caygale Ola 352 18155 e 5 Sl 165y Jore & Aty polie il ) d 53 1 (ol
1y Sl 0 4y dlons (S U1 &S ol ]y p 3o das 510 Capniog 5 (6153 Al
o Calis 5 oy LTS 303 1ls ) ol doyle 5y ol 0395 ilondino (6,155 b g 03,25

Ahadi, Reza & Mahdi Hatami “The Feasibility of Committing War Crimes and Against ...” Jour. of Legal Res. 22, no. 53
(June 10, 2023): 305-330.

A



Yy

VEY Sl O oyleis VY 0y93 ¢ B> (slpig’y dloro

Ly cal 005 0315 (Lt 4 jgbocslod 45 by dsly Loy o dilluns (6,593 b g aloos 4 S5 oo
1o b 5 Gl (Sas pstie ol )5 Cob lsise |y polis o (ol 13 4 35 3935 (slosall
8 i 5 Ml 58S Ol b iy il il 5 S iz s 2 Sl o

DpS

Ahadi, Reza & Mahdi Hatami “The Feasibility of Committing War Crimes and Against ...” Jour. of Legal Res. 22, no. 53
(June 10, 2023): 305-330.



L ale ol 5 S ol OS5 erieg Sl

&l S ped

8 wole ()l

AYA Oliae pid 0l heg i ol (B0 08535) (658 Wadl(y Boi> . dedosee ()l -

iyl b8 Aeb bl (el e (6388 Glgrd doliwlul 3 (K Gblis o dndes (Slos -
AT (Olprs o)y ¢ oloww pole 5 Bois 0aSiild 0l yes

Sy w6588 Mo Jloel b o (gliwsn . jtiecaSid (g 5y ol (b o) -
AEY-VAA S(VFAY) ¥ agos Canlons g o> gy dloma (o Ladls

o Sl - gwge Ly 9 Moyl pubdy] Uy o 025 (Ml (635 B> 9595 cduannS -
AYAY (K ol )lasl ol

Sl helowl daze 5 Clibog pligg rdaz (58 Wl i i Sl S 5y sl 1S -
AYAY iCoww u])‘.m.ul ub.ee J9|

Lyl (ool S Aeb bl L yaS o b oyl 13 )y 0309 0By i Lduige ( SLLs CLSIIS Lo -
MYA Glprs olblds aoMe ol8ils 1yl s < Jlodl oy (B>

AYAY nSals i 10y einds ol o Ml o (6528 o8NS Ly Bolodases o -

Boi> Ao . LSy el yuol dany (polre Jlodl e Bois 43 Copie dde Colinn )3 g -
DA=Y -+ 1(VTAR) ¥4 )y

b gl (o

- Amnesty International, “Kosovo (Serbia and Montenegro) “So Does It Mean that We
Have the Rights?” Protectingthe Human Rights of Women and Girle Trafficked for Forced
Prostitution in Kosovo”, News and Press Release, Lodon: Amnesty International, 5 May 2004,
Index number: EUR 70/010/2004.

- Bothe, M., “War crimes”. In: Cassese, A., Gaeta, P., Jones, J.R.W.D. (Eds.), The Rome
Statute of the InternationalCriminal Court, Oxford: Oxford University Press, 2002.

- Cassese, A., Crimes against humanity. In: Cassese, A., Gaeta, P., Jones, J.R.W.D. (Eds.),
The Rome Statute ofthe International Criminal Court, Oxford: Oxford University Press,
2002a.

- Cassese, A., Genocide. In: Cassese, A., Gaeta, P., Jones, J.R.W.D. (Eds.), The Rome Statute
of the InternationalCriminal Court, Oxford: Oxford University Press, 2002b.

- Cassese, A., International Criminal Law, 2™ Ed. Oxford: Oxford University Press, 2008.

- Dinstein, Y., The Conduct of Hostilities under the Law of International Armed Conflict,
second ed. Cambridge: Cambridge University Press, 2010.

- Dormann, K., Elements of War Crimes under the Rome Statute of the International
Criminal Court: Sources and Commentary, Cambridge: Cambridge University Press, 2002.

- Faite, A. & J.L. Grenier. Expert Meeting on Multinational Peace Operations: Applicability
of International Humanitarian Law and International Human Rights Law to UN Mandated

Ahadi, Reza & Mahdi Hatami “The Feasibility of Committing War Crimes and Against ...” Jour. of Legal Res. 22, no. 53
(June 10, 2023): 305-330.

¥YA



¥ra

VEY Sl O oyleis VY 0y93 ¢ B> (slpig’y dloro

Forces. Geneva: International Committee of the Red Cross, 2004.

- Greenwood, C., “International humanitarian law and United Nations military operations”,
Yearbook of International Humanitarian Law 1 (1998): 3-34.

- Maogoto, J.N. “Watching the watchdogs: holding the UN accountable for violations of
International HumanitarianLaw by the ‘Blue Helmets”, Deakin Law Review 1 (2000): 47-80.

- Marston Danner, A., “Constructing a hierarchy of crimes in International Criminal Law
sentencing”, Virginia Law Review 3 (2001): 415-501.

- Martin, S., Must Boys be Boys? Ending Sexual Exploitation & Abuse in UN Peacekeeping
Missions. Washington DC: Refugees International, 2005.

- McCoubrey, H. & N.D. White. The Blue Helmets: Legal Regulation of United Nations
Military Operations. Aldershot: Dartmouth Publishing Company Limited, 1996.

- Red Cross, “Application of international humanitarian law and international human rights
law to UN-mandatedforces: report on the Expert meeting on multinational peace operations”,
International Review of the Red Cross 853 (2004): 207-212.

- Robinson, D. “The context of crimes against humanity”, In: Lee, R.S. (Ed.), The
International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence.
New York: Transnational Publishers, Inc., Ardsley, 2001.

- Rowe, P., War crimes, In; McGoldrick, D., Rowe, P., Donnelly, E. (Eds.), The Permanent
International Criminal Court, Oxford and Portland Oregon: Hart Publishing, 2004.

- Ruckert, W., Witschel, G., Genocide and crimes against humanity in the elements of
crimes, In: Fischer, H., Kress, C., Luder, S.R. (Eds.), International and National Prosecution
of Crimes under International Law. Berlin: Berlin Verlag, 2001.

- Sagala, J.K., HIV/AIDS and the military in sub-Saharan Africa: impact on military
organizational effectiveness. New York: Africa Today 53, 2006.

- Sassoli, M. & A.A. Bouvier, , How Does Law Protect in War? Cases, Documents and
Teaching Materials on Contemporary Practice in International Humanitarian Law. Geneva:

International Committee of the Red Cross, 1999.

- Schabas, W.A., “The Jelisic case and the Mens Rea of the crime of genocide”, Leiden
Journal of International Law 14 (2001): 125-139.

- Sivakumaran, S., “War crimes before the special court for Sierra Leone”, Journal of
International Criminal Justice 4 (2010): 1009-1034.

- Tittemore, B.D., “Belligerents in Blue Helmets: applying international humanitarian law to
United Nations peace operations”, Stanford Journal of International Law 33 (1997): 61-117.

- Von Hebel, H., Robinson, D., “Crimes within the jurisdiction of the court”. In: Lee, R.S.
(Ed.), The International Criminal Court: The Making of the Rome Statute, The Hague: Kluwer
Law International, 1999.

- Zwanenburg, M., “Double standards in peacekeeping? Subcontracting peacekeeping and
international humani-tarian law”, Leiden Journal of International Law 12 (1999): 753-758.

Ahadi, Reza & Mahdi Hatami “The Feasibility of Committing War Crimes and Against ...” Jour. of Legal Res. 22, no. 53
(June 10, 2023): 305-330.


https://www.cambridge.org/core/journals/international-review-of-the-red-cross/issue/3018A42F81A0BE3C39B222E5377051BB

This Page Intentionally Left Blank



