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ABSTRACT

With the withdrawal of NATO forces from
Afghanistan and the Taliban's rise to power as the
country's central government, the International
Criminal Court's investigation of Afghanistan
has undergone fundamental revisions. On the one
hand, the Prosecutor of ICC declared that he has
decided to "focus [his] Office's investigations in
Afghanistan on crimes allegedly committed by the
Taliban and the Islamic State — Khorasan Province
("1S-K") and to deprioritize other aspects of this
investigation." On the other hand, as the central
government, the Taliban controls the entirety of
Afghanistan's territory and its military and non-
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military institutions and possesses the capacity
for heightened violence and challenging the
Court's decision. Since its inception, the ICC has
encountered the dilemma of choosing between
peace and justice on numerous occasions, adopting
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a unique approach in response to each. In some situation, it has opted for a
strictly judicial solution in some, like the Sudan situation and the Omar al-
Bashir case. In contrast, it has settled on a flexible attitude in handling the issue
of peace in Columbia and Uganda. In dealing with the Afghanistan situation,
the ICC can choose a narrow approach in the investigation phase, thereby
alleviating the sufferings of the victims and their relatives through disclosing
the truth supported by the right to know the truth, while at the same time paving
the way for the punishment of the perpetrators of serious crimes. This study
examines "the interests of justice” stipulated by article 53 of the Rome Statute.
Furthermore, the article seeks to answer whether or not the interests of peace
can serve as a basis for terminating the Afghanistan investigations.

Keywords: Interests of Justice, Interests of Peace, Afghanistan, Taliban,
International Criminal Court.
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Extended Abstract]

After more than ten years of preliminary assessment of Afghanistan’s situation
carried out by the ICC (International Criminal Court) on November 20th ,
2017 the Prosecutor of the Court, bases on Article 15 of the Rome Statute has
requested the Third the Pre-Trial Chamber 11l to carry out an investigation on
war crimes and crimes against humanity by Afghan Armed Forces, members of
the Taliban and its affiliated armed groups, as well as members of the United
States Armed Forces and the CIA in Afghanistan since 1 May 2003 and also
committed crimes in member states since 1st of July 2002. However, the Pre-
Trial Chamber rejected the prosecutor's request at first according to the term
"interests of justice™ in Article 53 of the Rome Statute, the Appeals Chamber
subsequently rejected the Pre-Trial Chamber branch's argument and it allowed
the prosecutor to initiate an investigation.

Upon the departure of NATO troops from Afghanistan in August 2021 and
the rise of the Taliban’s government which is provided by all the military,
political, economic, security and other pillars of Afghanistan, the Court's
approach towards investigating the situation in Afghanistan has subsequently
altered. Accordingly, the court’s prosecutor stipulated that he would focus on
crimes committed by the Taliban and the the Islamic State — Khorasan Province
("1S-K™) and that other aspects of the investigation were not a priority.

Considering Taliban as the central government controls Afghanistan's
military and civilian parts, it is prone to escalate violence and challenge the
court's rulings. Thus the court might be challenged to select the interests of
peace and interests. The court has faced a similar challenge in the past. For
example, Sudan case where Omar al-Bashir the President of Sudan was ruling
over all parts of that country, a detention order was issued against him by the
Prosecutor of the Court. The issuance of this arrest warrant provoked protests
from several organizations and governments. The protests were allegedly based
on endangering the lives and properties of civilians, as well as disrupting the
peace. The protesters demanded the court stop the investigation and prosecute
to achieve peace. However, the court maintained its purely judicial approach
and insisted on the arrest of Omar al-Bashir, who caused escalation of violence
in Sudan.

In another example in Uganda, the court, although arrest warrant was issued
against the leaders of the Army (LRA) with a flexible approach and by supporting
the peace talks, so it pursued the establishment of peace and even disarmament
of these groups to an appropriate opportunity, if the Ugandan judiciary was
unable or unwilling to investigate committed crimes, to investigate the situation
in Uganda by a supplementary basis.
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Similarly, in Afghanistan case, once the investigation is completed, the
prosecutor may issue a arrest warrant against senior Taliban officials, and it
would be jeopardizing peace and security in Afghanistan. Thus, it is necessary
for the court to consider all aspects of the issue in order to avoid a purely
judicial approach. A look upon the court's approach to the situation in Colombia
can act as a good guide in this regard. In the case of Colombia, the prosecutor
initially opposed the crime prioritization policy adopted by the Colombian
Congress, but subsequently changed his position and by a flexible approach
reflecting the interests of peace, stipulated that the Court's focus was on those
who have been responsible for committing serious crimes. Thus, by limiting the
scope of its proceedings, the prosecutor paved the way for the conclusion of a
peace agreement between the FARC and the Colombian government in 2016.

Therefore, in the situation of Afghanistan, the Court can provide a partial
cure for the suffering of the victims and their relatives by completing the
investigation, revealing the truth and fulfilling the right to know the truth of
the Afghan citizens, and on the other hand, by putting pressure on the Taliban
central government, at least by prioritizing crimes, holding them accountable in
prosecuting the accused ones. In addition, as in the case of Uganda, the Court
could use the arrest warrant as a lever to pressure Taliban officials to join peace
talks and establish security in Afghanistan.

So the prosecutor can benefit from the term "interests of justice" in Article
53 of the Rome Statute and, by a broad interpretation of it, also put the "interests
of peace"” in the form of factors consistent with the interests of justice and, if
necessary demands stop of prosecution from the court. Surely, this does not
mean that the court will completely abandon its considerations of the situation of
Afghanistan. but, in the first action, the court would complete the investigation,
while disclosing the truth, isolate and pressure the defendants, and also, by
adopting a "positive complementary"” approach, help to build capacity and
stimulate domestic judicial institutions in prosecuting the defendants. So it
prevents the escalation of violence and the disruption of peace and security in
this country
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