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The Challenges of Adversarial Proceedings in the Italian and Iranian
Judicial systems
Ali Afrasiabi!

Abstract

Background and purpose: The inequality of the powers of the prosecutor and the
accused and the increasing powers of court to determine facts are important features
of the inquisitional system while contested proceeding, equal rights of the litigants
and the impartial and passive role of the court in dealing with the evidence set forth
by the opposing sides are the characteristics of the adversarial system. Italy and Iran
have taken steps to accept the features of adversarial proceedings. Inspired by the
adversarial system, the 1988 Italian Criminal Procedure Code created fundamental
amendments in the provisions of the 1930 Criminal Procedure Code. The Study of
these amendments should proof useful for the Iranian legislator. Research method:
This research was carried out using library sources in the descriptive-analytical
method. Findings of the research: Some of the amendments made by the Italian
legislature in accepting the features of the adversarial proceedings were not well-
received by the judicial culture of the country and were marginalized by decisions
handed down by the Constitutional Court. The Iranian criminal justice system
accepted certain features of the adversarial system through the elimination of the
office of the prosecutor in the Establishment of the General and Revolutionary
Courts Act of 1994 and the recognition of some defense rights in the Criminal
Procedure Act of 2017. However, with the re-establishment of the prosecutor's office
headed by the prosecutor; consolidation of the power to detect, prosecute and
investigate crimes by the prosecutor's office; delegation of authority to conduct
preliminary investigations to the prosecutor in crimes other than those mentioned in
Article 302 of the Criminal Procedure Act; the authority to exercise supervision over
the activities of the interrogator as an investigative body; agreeing or disagreeing
with final decisions and the decision to post bail leading to the detention of the
accused; primacy of the prosecutor's authority over that of other litigants;
interference of judicial authorities in issues concerning the separation of lawyers into
approved and unapproved ones; consolidation of executive and judicial powers
regarding investigation and dealing with cases at the trial stage, and the possibility
of rendering judgments in the absence of litigants, has made the path to acceptance
of the features of adversarial proceedings in Iran a difficult one.

Key words: adversarial system, inquisitional system, mixed system, contested
proceedings, Iranian judicial system, Italian judicial system.
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