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Abstract

The cornerstone of international investment law is to ensure the foreign
investor's rights through international law standards including fair and
equitable treatment. If the host state violates the standards, the foreign
investor will not be obliged to raise a claim before local courts prior to
international settlement of dispute. In contrast, in denial of justice, the
investor must exhaust local remedies before seeking international redress. So
in this respect, The Loewen case as an important arbitral practice on the
relationship of denial of justice and exhaustion of local remedies will be
analyzed in this article. The approach of Investment treaties will also be
evaluated. This article concluded that arbitral tribunal in Loewen has made
mistake by distinction between local remedies and finality rule. In order to
resolve this ambiguty and confusion in investment arbitration in the field of
denial of justice, one should wait for the treaty procedure of the states in
bilateral or multilateral treaties for mutual encouraging and supporting of
investment.
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2. North American Free Trade Agreement

3. International Convention on the Settlement of Investment Disputes between States and Nationals of
Other States (ICSID).

4., Loewen v. United States, Award, ICSID Case No. ARB(AF)/98/3, Available at:
<https://www.italaw.com/ sites/default/files/case-documents/ita0470.pdf>, last seen 17 March 2023.
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5. Okeefe

6. Art 1105:

1. Each Party shall accord to investments of investors of another Party treatment in accordance with
international law, including fair and equitable treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party shall accord to
investors of another Party, and to investments of investors of another Party, non-discriminatory treatment
with respect to measures it adopts or maintains relating to losses suffered by investments in its territory
owing to armed conflict or civil strife.

3. Paragraph 2 does not apply to existing measures relating to subsidies or grants that would be
inconsistent with Article 1102 but for Article 1108(7)(b).

7. Loewen v. United States, op.cit., Memorial of the United States of America on Matters of Competence
and Jurisdiction, 49-85 Loewen, 2000.
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8. Ibid., Counter-Memorial of the United States of America, 111 Loewen, 2001.
9. Ibid., 112-13 Loewen.

10. Ibid.

11. Primary Denial of Justice

12. Secondary Denial of Justice
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13. Opinion of Christopher Greenwood, ICSID Case No. ARB(AF)/98/3.
14. Ibid., paras. 15,16.
15. Opinion by Sir lan Sinclair, ICSID Case No. ARB(AF)/98/3.

16. The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, Case No.
ARB(AF)/98/3, 2003.
17. Ibid.



VYl /5 0 )lows | Mall oyt SBois Ao & SA

il plise 4y 012 93 ol SSE 5 g Bhate Lobul 123 1L 98T Ly e
Sl 04

M aloy b ammd g 5 Sldate Jld) 4 Cdgd dad e > Wb polate ol (gl
g9 3l 8y Caley & aew Cunle 51 Suny 295 cllas IS0 4 i &S (gp0bay (2
WWsle Loyl 5 (ledoly mols piuw Gl e b gd bl a4 g
Shale s 4 e & S 4 WS SIS (2B IS alose ln Fhe g dlaae
S ol IS dous oS amd o g9y (oK g oyl 5l eSOy cpl 5 e —cdlase
2 Oljee 9> M LAB 4 prie (31 @Sl )3 (IO s (] degase 4y a2l
Al Slise & o dl> Jole Sl dls o G )3 GBS Bpo 9 298 (21 IS le s b )13,
oot 3 Silud e sl lSle plo 51 Ll e gl gy el 145
sl OHlud s glapille b ails o3)ly Glhlud lys 4 0B oo ljee cdgo
Sy sloysie b Slosio 5 IS5 b iy ity & (5D oSlowo 55 (aly5 s cppus
Blalsce Job 3io5 )3 (gomle (g pais alte 4y a8l ¢ Molliyn 2250 355 Isd (grglail L6
5 5 cdlie I e 4 s cole ST blie A 15 g e woguone ol
H8, 2Ll g wlaaio wpdld B ke e 4 S b cgd g dlaald dluwg 4 S
55 37 ) )l (ol JoTys 3 e 5 Ml slnsloe s o iy
2L IS leg b ol s (alad By wile ( Sty 2513 5l A je ja 50 sas ]
4 o Sty  Bylaial 3l b ol glalesl 4 Sy clp Gbb o S5l (39 0 i
e I (gloed s 5 Canl (218 SIS0 o 4 s dilbate Jlb) 4 Mo a8 A jie
9 ol g el Ests cage s Sl

sy Llod S 5lul (563UeS s o)l pl 3 0985 5 (e lliewiv il cdon opl b
5 splgols 8128 (sl dnclss Ml Clgtonn psicsin S 55T sy Jio
woxis g Wb Mlloye il Job 585 lp 6y9p8 brdgin |y B wSlre
wpSlee 4 OB glo )l sl ool plosil 1y 81y zalye o algdoly o 518 dag &S pble
u;l d)LLu ol s (3o J.alf )9]04: ‘9&.) Cuw jgidd ‘)J) dy .mlyu ui.o.n u.lla.\lu.)
D9 o Gie JolS jobay cdlic Gl dial plo 0 ol cpuwgn b S (cpaic )3 w0l

18. Ibid.

19. Trindade, A. A. Cancado., “Denial of Justice and its Relationship to Exhaustion of Local Remedies
in International Law”, Philippine Law Journal, vol. 53, No. 4, December 1978, p. 417; International Law
Commission (ILC), ‘Second Report on State Responsibility’, 3 May—23 July 1999, UN Doc A/CN4/498;
ILC, ‘Report on the Work of the Twenty-Ninth Session’, 9 May—29 July 1977, UN Doc A/32/10, 11-9.
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20. Amerasinghe, Chittharanjan Felix, Local Remedies in International Law, Cambridge University
Press, 2005, Seconf Edition, p. 393.
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46. Aericle 1121: 1. A disputing investor may submit a claim under Article 1116 to arbitration only if:
(b) the investor and, where the claim is for loss or damage to an interest in an enterprise of another Party
that is a juridical person that the investor owns or controls directly or indirectly, the enterprise, waive
their right to initiate or continue before any administrative tribunal or court under the law of any Party, or
other dispute settlement procedures, any proceedings with respect to the measure of the disputing Party
that is alleged to be a breach referred to in Article 1116, except for proceedings for injunctive, declaratory
or other extraordinary relief, not involving the payment of damages, before an administrative tribunal or
court under the law of the disputing Party. 2. A disputing investor may submit a claim under Article 1117
to arbitration only if both the —investor and the enterprise: (b) waive their right to initiate or continue
before any administrative tribunal or court under the law of any Party, or other dispute settlement
procedures, any proceedings with respect to the measure of the disputing Party that is alleged to be a
breach referred to in Article 1117, except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an administrative tribunal or court
under the law of the disputing Party.
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49. Arbitration Clauses in BITS/EPAs and the Local Remedies Rule, RIETI Discussion Paper Series 07-
J-40, 2007.

50. Article 1115: Without prejudice to the rights and obligations of the Parties under Chapter Twenty
(Institutional Arrangements and Dispute Settlement Procedures), this Section establishes a mechanism for
the settlement of investment disputes that assures both equal treatment among investors of the Parties in
accordance with the principle of international reciprocity and due process before an impartial tribunal.

51. Article 1116: (2). An investor may not make a claim if more than three years have elapsed from the
date on which the investor first acquired, or should have first acquired, knowledge of the alleged breach
and knowledge that the investor has incurred loss or damage. Article 1117: (2). An investor may not make
a claim on behalf of an enterprise described in paragraph 1 if more than three years have elapsed from the
date on which the enterprise first acquired, or should have first acquired, knowledge of the alleged breach
and knowledge that the enterprise has incurred loss or damage.
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