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Abstract

Undoubtedly, jus cogens or preemptory norm is always recognized as the highest
source of international law. Nevertheless, the judicial review of International Court
of Justice caused doubt in the absolute priority of jus cogens when violation of jus
cogens and immunity are simultaneously argued in a case. Especially, in the cases
concerning the Arrest Warrant (Congo v. Belgium 2002) and the Jurisdictional
Immunities (Germany v. Italy 2012), The ICJ tried to separate procedural and
substantive norms and declared that the norms of immunity and jus cogens are
different in nature, thus they couldn’t oppose each other but immunity as a
procedural norm could prevent deciding about merits. In this article, by using
descriptive — analytic method, the rationale behind the decision of the ICJ is
analyzed in order to know that if immunity is considered procedural and jus cogens
is recognized as substantive norm in international law and how these norms
interact. Evaluation of doctrine shows that there is no certainty about the quality of
the separation of procedural and substantive norms and their proof in international
law. Therefore, the court’s decision in choosing the approach could cause an
insecurity in the peremptory place of jus cogens.
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1. Peter Malanczuk, Akehurst’s Modern Introduction to International Law, 7th
Edition (London: Taylor & Francis e-Library, 2002) at 118.

2. Rules of a Procedural Nature.

3. Procedural Rules.

4. Rules of Procedure.
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1. Stefan Talmon, “Jus Cogens after Germany v. Italy: Substantive and Procedural
Rules Distinguished”, Leiden Journal of International Law, Volume 25, Issue 4,
(2012), at 982.

2. Procedural Obligations.

3. Procedural Rights.

4. See: ICJ, Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgement,
(2011), paras. 67-158.

5. Interpretation.

6. Implementation.

7. Enforcement.

8. Substantive Rules.
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1. ICJ, Interpretation of Peace Treaties with Bulgaria, Hungary and Romania
(Second Phase), Advisory Opinion, (1950), at 229.
2. Statute of the International Court of Justice, (1945), Art. 25(3).
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1. Ratione Personae

2. Ratione Materiae

3. Ratione Temporis

4. 1CJ, Jurisdictional Immunities of the State, (Germany v. lItaly: Greece
Intervening), Judgement, (2012), para. 95.

5 . Statute of the International Court of Justice, (1945), Art. 35.
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See: ICJ, Legality of Use of Force (Serbia and Montenegro v. Germany),
Preliminary Objections, Judgment, (2004), at 754, para. 89.
7. 1CJ, Armed Activities on the Territory of the Congo (Democratic Republic of
the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment (2006), at 24,
para. 125.
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1. Convention on the Prevention and Punishment of the Crime of Genocide,
(1948), Entered into force on 12 January 1951.

2. Z. Douglas, “The MFN Clause in Investment Treaty Arbitration: Treaty
Interpretation off the Rails”, Journal of International Dispute Settlement, Volume
2, Issue 1 (2011), at 103.

3. Stefan Talmon, op. cit. at 989.

4. 1CJ, Armed Activities on the Territory of the Congo, (2006), para. 67.
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1. Vienna Convention on the Law of Treaties, (1969), Art. 66(a).
2. “Any one of the parties to a dispute concerning the application or the
interpretation of article 53 or 64 may, by a written application, submit it to the
International Court of Justice for a decision unless the parties by common consent
agree to submit the dispute to arbitration”.
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4. Personal Immunity.
5. Functional Immunity.
6. SCSL, Decision on Immunity from Jurisdiction, Prosecutor v. Charles Ghankay
Taylor, SCSL-03-01-1-059, Appeals Chamber, (2004), para. 27.
7. 1CJ, Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium), Judgment (2002), para. 58.
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1. ICSID, Phoenix Action, Ltd. v. The Czech Republic, Case No. ARB/06/5,
Award, (2009), para. 78.

2. D. William, “Jurisdiction and Admissibility”, in: P. Muchlinksi, F. Ortino, and
C. Schreuer (eds.), The Oxford Handbook of International Investment Law
(Oxford: OUP, 2008) at 870-918.

3. Admissibility of a Claim.

4. Counterclaim.

5. Application.

6. Convention for the Protection of Human Rights and Fundamental Freedoms,
(1950), Art. 35(1).
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1. “Having regard to paragraph 10 of the Preamble and article 1, The court shall
determine that a case is inadmissible where:(a) The case is being investigated or
prosecuted by a State which has jurisdiction over it, unless the State is unwilling or
unable genuinely to carry out the investigation or prosecution ...”.

2. Rome Statute of the International Criminal Court, (1998), Entered into Force 1
July 2002, Arts. 17 and 20(3); J. Kleffner, Complementarity in the Rome Statute
and National Criminal Jurisdictions (New York: OUP, 2008) at 102 — 158.

3. Rome Statute of the International Criminal Court, (1998), Art. 18(2).

4. ILC, Draft Articles on Responsibility of States for Internationally Wrongful
Acts, UN Doc. A/56/10, (2001).

5. Ibid. para. 1.
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1. See: E. Milano, “Diplomatic Protection and Human Rights before the
International Court of Justice: Re-Fashioning Tradition?”, in: Netherlands
Yearbook of International Law (New York: CUP, 2004) at 103-8; Contra: A.
Orakhelashvili, Peremptory Norms in International Law (New York: OUP, 2006)
at 518.
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1. Locus Standi.

2. No Interest, No Action.

3. See: ICJ, SouthWest Africa Cases (Ethiopia v. South Africa; Liberia v. South
Africa), Preliminary Objections, Judgment, (Judge Winiarski, Dissenting Opinion),
(1962), at 455.

4. “Any State other than an injured State is entitled to invoke the responsibility of
another State... if: ... the obligation breached is owed to the international
community as a whole”.
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1042.
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The Fundamental Rules of the International Legal Order (Leiden/Boston: Martinus
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