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ABSTRACT

Criminalization is a rational process based
on the principles, norms and economic,
social, cultural and political structure that
governs any society, the result of which is
the prohibition of committing or omission a
behavior with a criminal response. Completing
this process and criminalizing a behavior
involves going through various stages. As one
of the philosophers of criminal law, Jonathan
Schonsheck cites the three filters of principles,
presumptions, and practical consequences of
criminality as obstacles to criminal lawmakers.
Accordingly, the present study is in the
position of evaluating the criminalization of
begging in the light of "Schonsheck" view;
Behavior that is considered a crime under
Article 712 of the 1996 Islamic Penal Code.

The findings of this study indicate that the
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legislator's decision to criminalize begging has no strong theoretical
underpinnings and that none of the principles of criminalization (eg,
the principle of harm, paternalism, moralism and perfectionism) can
justify the prohibition of such behavior. In addition, its sanction violates
governments' human rights obligations to ensure minimum welfare.
Begging is an example of an imported crime that has entered the arsenal
of criminal law by simply imitating the laws of some countries and
without considering the realities of Iranian society. In this regard, it is
suggested that 1) this behavior should be considered a crime only if it is
accompanied by the exploitation of children and adolescents, and 2) the
legislator while decriminalizing begging, should include this behavior in
the realm of social policy and not criminal.
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Extended Abstract]

Criminalization is a rational process based on the principles, norms
and economic, social, cultural and political structure that governs any
society, the result of which is the prohibition of committing or omission
a behavior with a criminal response. Completing this process and
criminalizing a behavior involves going through various stages. As
one of the philosophers of criminal law, Jonathan Schonsheck cites the
three filters of principles, presumptions, and practical consequences of
criminality as obstacles to criminal lawmakers. Accordingly, the present
study is in the position of evaluating the criminalization of begging in the
light of "Schonsheck" view; Behavior that is considered a crime under
Article 712 of the 1996 Islamic Penal Code.

Philosophers of criminal law have tried to explain the rules and
criteria in this regard by asking questions about why an act should be
criminalized. One of these philosophers is "Jonathan Shenshak" who in
his book "On Criminalization: An Essay on the Philosophy of Criminal
Law" mentions one of the criteria of criminalization as "filters" and in
this work he mentions the three principle filter, presuppositions and
consequences and criminalization It is justified if it successfully passes
all three stages. In this regard, the main concern of this research is the
answer to the question whether the criminalization of begging in Iran's
criminal justice system is based on the aforementioned principles and
rules or not. In other words, is begging contrary to the theoretical
principles that justify criminal intervention? And is the only way to deal
with this behavior is criminal intervention? And what are the practical
consequences of criminalizing this behavior and has the legislator paid
attention to these consequences or not?

Begging as a social phenomenon exists in all societies, both developed
and developing. Unequal distribution of wealth, unequal opportunities,
economic gap between upper and lower countries and discrimination
are among the causes of this phenomenon. Dealing with these causes
is one of the duties of the government and among their human rights
obligations. In this regard, in the third principle of the Constitution of the
Islamic Republic of Iran, tasks for the government have been mentioned,
among which are the removal of unfair discrimination and the creation of
fair facilities for everyone in all material and spiritual fields (paragraph
9). Also, in the 43rd principle, the eradication of poverty is stated among
the goals of the economic system of the Islamic Republic of Iran.
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The findings of this study indicate that the legislator's decision to
criminalize begging has no strong theoretical underpinnings and that
none of the principles of criminalization (e.g., the principle of harm,
paternalism, moralism and perfectionism) can justify the prohibition of
such behavior. In addition, its sanction violates governments' human
rights obligations to ensure minimum welfare. Begging is an example
of an imported crime that has entered the arsenal of criminal law by
simply imitating the laws of some countries and without considering
the realities of Iranian society. In this regard, it is suggested that 1) this
behavior should be considered a crime only if it is accompanied by the
exploitation of children and adolescents, and 2) the legislator while
decriminalizing begging, should include this behavior in the realm of
social policy and not criminal.

In terms of evaluating the criminalization of begging in the light of
the refinement criteria, it can be said that even if we accept that criminal
intervention against this behavior is justified based on the principle of
harm, but the government in Iran's legal system can never claim that it
applies all welfare measures and protections to its citizens. It is closed
and yet some of them have turned to begging, so it can be said that the
criminalization of begging in the most optimistic case will stop in the
second filter.
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