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ABSTRACT

The variation clause is one of the common
conditions in domestic and international
construction contracts. Given the executive
realities of construction and industrial projects, the
application of this clause seems appropriate and
sometimes necessary. The subject of this clause is
change in the works. Changes depending on how

blisher: . . . . .

. Publisher the clause is written, including removal, increase
ahr-e- Danesh

Research And Study or decrease, replacement, change of sequence and

Institute of Law method of construction, and any changes to what

Article Type: the contractor has undertaken in the initial contract.

Original Research Work is also a permanent and temporary work that

is required to build and complete the project and is

DOI: . . -
included in the contract documents such as Service

10.48300/JLR.2021.314490.1847 . . . B
| description, employer requirements and technical

Received: . . .. . vl
HSep‘:Z:ferzou specifications. Variation clause is the positive
condition under which the contractor undertakes

Accepted:

to execute a unilateral change order issued by
29 November 2021

Published:
1 March 2023 Copyright & Creative Commons:
© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any
medium, provided the original work is properly cited. To view a copy of this licence, visit https://
reativecommons.org/licenses/by-nc/4.0/.

Ry

[=47




The Position of "Variation" Clause in the legal ...

the employer without the need for another agreement. It is very important to
examine the variation clause in terms of limitations due to the subject and time
domain as well as the legal effects of its implementation or violation. But before
that, a detailed study of the legal meaning and nature of the mentioned clause
and identification of its position in the legal order of constuction contract is
necessary. The present article deals with the latter.
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Extended Abstract]

Ideally, the client and the consulting engineer know exactly what they want from the
project and draw it accurately in the initial and detailed design. But in the real world, the
nature of construction work is such that rarely does the employer and his professional
team know what will happen in the end. Even construction projects that have been
built many times before may be forced to make changes as a result of unforeseen
circumstances of site and location of the project. In addition, during construction,
the consulting engineer may become aware of design errors or the supply of certain
materials and equipment may be impossible due to market conditions and may require
replacement or change in project design and engineering or work method and sequence.

Therefore, construction contracts typically have a series of terms and condition
regarding how to implement these changes in works and its procedures, which the
parties must act in accordance with the provisions and procedures. The variation
clause is foreseen in the sample contracts of Iran, international federation of consulting
engineers "FIDIC" and the United Kingdom.

The variation clause includes the authority of the employer to issue a unilateral
order for changes in the initial scope of contract work and the mutual obligation of the
contractor to execute such orders without the need for another agreement and at the sole
discretion of the employer. Such conditions give the employer the power to oblige the
contractor to do something different from what the contractor undertook in the original
contract.

In some contracts, such as the sample contracts of Iran, this definition is limited,
and in others, such as the JCT 2016 contract, it is broad, so that in addition to changing
the Quantity of work (reduction, increase, omission or new work) and quality of work
(change in the map And technical specifications), changes in work sequence, method
of execution and working conditions are also considered as cases of changes in work.
The change order can be issued directly, through changes in the scope of work or
indirectly, through changes in employer requirements or project performance criteria.
Work is also a permanent and temporary work that is required to build and complete the
project and is included in the contract documents such as Service description, employer
requirements and technical specifications.

According to the principle of necessity of contracts (Pacta sunt servanda), if the
variation clause is not foreseen, the employer can not make changes in the works that
are in the contractor's initial obligation in the contract. Any deviation from the defined
scope of contract works is a violation of contractual obligations. Therefore, in the
absence of a variation clause, the contractor is not only obligated but also entitled to
perform only the work in its original obligation as defined in the scope of work. None
of the parties to the contract can change the obligations of the other party without his
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consent. There are no exceptions to this, and without the variation clause, there is no
implicit condition for ordering such changes. Without the variation clause, in order to
achieve such changes, the parties must either amend the original contract or enter into
a new separate contract, in which case there is no legal obligation to enter into such an
agreement.

The issuance of a change order by the employer, although a possible and futuristic
matter, does not cause the condition to be suspended. On the other hand, From the
perspective of subject and time domain, as well as contractual consideration It is one of
the known and correct conditions.

Several reasons can be identified for ordering the change in works. As observed in
the case of Changes in Legislation or the occurrence of unforeseen circumstances, in
some cases a change in work is not only a useful thing, but also a necessary thing for
the Buildability, project progres and achievement to project goals seted in the contract.
where a change legislation causes a change in the method of work or the defined scope
of work, it is necessary for the employer to apply such changes in the form of a written
change order; Otherwise, the contractor is not required to make changes without a
written order and his previous obligation will be frustrated due to the new legislation.
In the case of unforeseen circumstances, depending on which party is assigned the risk
of such circumstances, the legal effect is different. If the relevant risk has been assigned
to the employer, it is subject to variation clause, and if it is included in the contractor's
risks, he will be obliged to make changes at his own expense without issuing a variation
instruction. under any circumstances, the employer can not order radical changes that
would fundamentally change the basis and nature of the contract work. This is the
fundamental difference between changes in work and the conversion of obligation. One
of the conditions of the change order is observance of the subject matter of the contract.
In other words, the change order is limited to the subject of the contract and can not lead
to a fundamental and drastic change in the subject of the contract.
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