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In the system of the Islamic Republic of Iran, despite the acceptance of the
description of the republic for the system and the adoption of an important legal
framework of the "Constitution", it seems that the requirements of this
description and format have not been carefully and completely considered and
elaborated. However, by diluting its concepts, it is thought that the necessary
alignment can be easily created. A review of the Islamic Republic's forty years of
experience shows that many challenges are the result of such an easy-going
approach. In this article, we intend to show that the Constitution is not a neutral
and flexible document at the disposal of the ruling power, and its basic and
conceptual requirements must be understood and considered in the context of
modern public law. Therefore, the Constitution is one of the fundamental
concepts of modern public law and is therefore considered as the object or result

Keywords: of the "social contract", the indication of the primacy of freedom over power, and
Constitution, Dynamic a document and text of the "present” that must be interpreted dynamically and
interpretation, Freedom, | up-to-date, taking into account public opinion. At the same time, it cannot be
Modernity, Social interpreted in a way that ignores or diminishes the basic principles of modern
contract public law, such as the legality of crime and punishment, or the limitation of

power and the incompetence of public authorities.

Extended Abstract

1. Introduction:
Since Iranians decided to modernize their
political and legal system and use the
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western models so far, one of the most
important challenges has been the use of
modern institutions and the possibility of
combining them with local requirements.
Moreover, the degree of the originality of
the imported concepts and terms and the
need to adhere to their content

requirements has also been a complicated
issue, so that it can be said that one of the
most important lasting disputes in the
modernization of governance is the
dispute of terms and legal concepts. In the
meantime, one of the controversial
concepts is the Constitution and the
conceptual requirements arising from it.

Several items have been mentioned as
distinguishing the modern application of
the Constitution from its pre-modern
application, the most important of which
include the instrumentalist view of the
government as an agent of people's well-
being, considering the Constitution as a
document  containing rights and
fundamental freedoms which is at the top
of the pyramid of regulations, regarding it
as a legal document that creates the state,
is rigidity and inflexible, separates the
establishing and established power, and
finally, as a legal document and not just a
political and moral one.

2. Method:

The meaning of modern is also considered
as an interpretation that has an inherent
connection with the context of modern
public law and the concept of republic (of
course, not only in a formal sense); it is
actually against any neutral or
undemocratic and tasteful use. The recent
confrontation is a more sensitive and
challenging confrontation for countries
that decide to modernize and benefit from
public rights in its modern sense despite
their complex historical and cultural
traditions. In other words, the main and
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fundamental confrontation in the
countries in question is between the
modern and valuable aspect of the
Constitution as a modern public law
document, on the one hand, and the
neutral and flexible view as a container
that accepts any substance, on the other
hand. Therefore, we have sought to show
this dimension and interpretation of the
modern use of the Constitution, and
investigate what legal requirements it has
for a system, whether it is possible to put
any substance in it as a container
considering its value foundations, and
whether it can be confronted using any
method.

3. Findings:

From a modern point of view, two
important features can be mentioned for
the Constitution which leave a significant
impact on the realization of the
democratic system: on the one hand, the
constitution is considered as the object or
result of the social contract, and on the
other hand, it is considered as a public law
document. Considering the Constitution
as a manifestation of the social contract, in
turn, has two important effects: the lack of
necessity to include freedoms in the
Constitution and the principle of the lack
of competence of public officials and the
minority of power. However, this
explanation that the freedoms in the
Constitution are usually mentioned for the
four reasons of emphasizing,
guaranteeing, restricting, and regulating
them is considerable. Also, regarding the
Constitution as a legal document of public
law has two important effects: considering
the Constitution as a modern document
which causes the dynamics of its
interpretation and the  significant
influence of public opinion on the
interpretation of the Constitution (the
social dimension of interpretation). It
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means that the interpreter at any time,
consciously or unconsciously, pays
attention to the public opinion and the
common understanding of  the
Constitution in the society and is
influenced by it.

In addition to the mentioned cases, the
acceptance of the Constitution as a
document of modern public law and the
guarantee of fundamental rights and
freedoms prevents the acceptance of any
concept or understanding at the time of
establishing or interpreting the principles
of the Constitution. Therefore, the
Constitution is not a neutral container in
which any substance can be entered
regardless of its basis and function.
Perhaps the most famous interpretation in
this regard is Article 16 of the Declaration
of Human and Citizen Rights of France,
which declares any system without
separation of powers as unconstitutional.
Also, in this regard, principles such as the
principle of the legality of crime and
punishment, the principle of people's
sovereignty and fundamental rights such
as the prohibition of torture, the principle
of equality and the prohibition of unfair
discrimination, as well as the limitation of
power and the principle of incompetence
of public authorities, are among the
inherent concepts of the modern
interpretation of the Constitution. If it is
violated in a document, it cannot be
considered in its modern and universal
sense.

4. Conclusion:

The interpretation of the Constitution in
the sense of a modern document can be
contrasted with several other ones. Each
of these contrasts and dualities is
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considered important according to the
context of their application. Considering
its general legal aspect, the Constitution is
considered a current document that
requires a dynamic and up-to-date
interpretation and does not allow us to be
bound by the will of the authors. Also, the
republic's reliance on public will and the
centrality of people's sovereignty in the
structure of modern public law, requires
that the interpretation of the constitution,
as well as its approval, be done in terms of
public opinion while paying attention to its
technical and legal dimensions. Finally,
considering the centrality of freedom, the
interpretation of the principles of the
Constitution should be compatible with
democratic values and not lead to the
violation of important principles such as
the sovereignty of the people, the
principle of legality of crime and
punishment, and the limitation of political
power.
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