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Abstract

Implementation of a legal rule requires its interpretation. According to the
documents of the World Trade Organization, this should be done based on
the customary rules of interpretation in international law. Among the
effective components in the interpretation of the organization's agreements
are other rules of international law provided that they are relevant and
applicable to the relations of the members of the treaty under interpretation.
The components of this component are analyzed by examining the opinions
of the organization's dispute resolution panel and the opinions of legal
scholars in order to answer the important question of whether other rules of
international law are actually applied in the interpretation of the
organization's documents with the mentioned conditions.

The sources of this research are library and include the reports of jurists,
opinions of international authorities and documents of international law, and
the research method is descriptive-analytical.

The results of this study show that the Dispute Settlement Body of the
organization, mainly with extreme reliance on the text and wording of the
rule under interpretation, as well as a narrow understanding of the word
"members", are resistant to the effectiveness of other related international
law rules that can be applied among members.
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Introduction

Interpretation is a rational activity that is done to understand the treaty
correctly and to clarify its meaning and scope. In the current situation of the
international community, the right to interpret any legal rule belongs to the
authority that has the ability to change or remove that rule. If the
interpretation is done by the member states of the treaty and by collective
agreement, the interpretation will be authentic, and if this is done by a third
party such as judicial authorities, the interpretation will be considered non-
authentic. (Falsafi, 2011: 544-547) In the World Trade Organization (Zain
after the Organization), according to paragraph 2 of Article 9 of the founding
document, the official and valid interpretation is within the jurisdiction of
the General Council and the Council of Ministers (with the approval of three
quarters of the members), but the Dispute Settlement Body is also obliged to
interpret the provisions of its agreements in order to handle claims.

The way of this interpretation is generally stated in paragraph 2 of Article 3
of the " Understanding on Rules and Procedure Governing the Settlement of
Disputes ", according to which the provisions in the organization's
agreements are transparent according to the customary rules of interpretation
of public international law. and the recommendations and decisions of the
dispute resolution panel cannot add or detract from the rights and obligations
of the governments in the covered agreements.

The organization's dispute resolution panel considered the customary rules of
interpretation to be articles 31 and 32 of the 1969 Vienna Convention on
Treaties (the successor to the Convention on Treaties), which apply to the
interpretation of any treaty, in any field of general international law, and not
only to the organization's agreements. (US v. India, WT/DS50/AB/R, 19
December 1997: para.46; EC v. Japan, WT/DS8/AB/R, 4 October 1996:
paras. 10-12) among the effective cases in Interpretation (contained in
Article 31 of the Convention on Treaties) is any relevant rule of international
law that can be applied to relations between members.

The hypothesis of this article is that the effectiveness of international law
rules in the interpretation is only in some statements of the dispute resolution
panels, and their other statements and actions do not confirm such a thing.

Before starting the research path, it is necessary to mention two points. First;
The issue raised in this article is the possibility of influencing the rules of
international law on the interpretation of the articles of the organization's
agreements, which is different from the application of those rules to disputes.
Second, although since 2019, with the actions of the United States in
preventing the selection of the members of the appeal panel, the activity of
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the dispute resolution panel has been stopped, but the opinions and
procedures of panels and appellate body are still of interest to international
lawyers, and in the subject of this article, the interpretation of treaties, it is an
important part of the presentations. It assigns lawyers to itself.

Anyway, since the interpretation is a single process and affected by various
factors, first the generality of the interpretation approach of the Dispute
Settlement Body of the organization is explained. Then, it focuses on the
factor considered in this article, i.e., "any relevant rule of international law
applicable between the members” contained in paragraph C, part three of
Article 31 of the Convention on Treaties (after paragraph C.3.31) and by
analyzing the positions of panels and appellate body, the effectiveness or
ineffectiveness of the rules international law becomes clear in the
interpretation of the organization's agreements.

Purpose

Since the integrity of international law requires that all the rules within this
system be interpreted in its general framework, this article seeks to examine
the effectiveness or ineffectiveness of other rules of international law in the
interpretation of trade agreements by examining the opinions of the
organization's review boards. conclude the world.

Methodology

The article has been performed based on the descriptive and analytical
research method with a comparative approach

Findings

In some cases, the Dispute Settlement Body of the organization have
provided some points about clause C.3.31 (including the meaning of the
word members) and in some other decisions, they avoided commenting on
the meaning of the terms and how to apply this clause and essentially
decided on the effect of the external legal rule. From the first category,
according to European communities, biotechnological products; The United
States - countervailing and anti-dumping customs duties and the European
Communities and some member states - noted large civil aircraft. Among the
opinions, there are also cases that contrary to the dominant approach, the
rule or principle of international law has been considered by the Dispute
Settlement Body, such as the United States' decision - Chapter 10 of the
Copyright Law in the effectiveness of the Berne Convention for the
protection of literary and artistic works, citing the principle State sovereignty
over natural resources in the cases of China - raw materials and China - rare
earths and the review of several international conventions and documents
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such as the Convention on the Law of the Sea in the case of the United
States - shrimp to understand the meaning of the term “exhaustible natural
resources" in paragraph (g) Article 20 Gat.

In general, the dominant approach of the panels and appellate body is the
narrow meaning of the word "members", that is, a rule must be accepted by
all the member states of the organization in order to be effective in the
interpretation of the organization's agreements. In this part, the reasons of the
boards are reviewed.

1) The first argument refers to the definition of the word member in Article
2 of the Treaty Convention, according to which it is a state that has
consented to be bound by the treaty and its enforceability, therefore, a rule
accepted by all members of the World Trade Organization is included in the
interpretation. (Linderfalk, 2007: 177)

Regarding this argument, it can be stated that the meaning contained in
Article 2 of the Treaty Convention is not necessarily applied to paragraph
C.3.31. On the one hand, the word "member" in Article 2 of the
aforementioned convention is singular, and "members" in paragraph C.3.31
is plural. On the other hand, in this agreement, the phrase "all contracting
parties” is mentioned twelve times. If the definition of Article 2 of the
Convention on Treaties was applied to the word plural (contracting states),
the phrase "all contracting parties™ would be meaningless.

Also, the word "members" in Article 3, Clause C of the Convention on
Treaties is used in such a way that it has the meaning of the parties to an
agreement, both government and non-government, while one of the elements
of the definition of Article 2 of the said Convention is to be a government, so
it cannot be claimed. Kurd, that in all articles of the convention, the word
"members"” is used in the meaning reflected in Article 2 of that treaty.
(McGrady, 2008: 594)

2) Another argument is to follow the logic governing the other clauses of
Acrticle 31 of the Convention, in which a procedure or agreement must be
included in the interpretation that is approved by all member states. (Dorr, &
Schmalenbach, 2018: 610)

In this regard, the review of preliminary works and focusing on the 1966
report of the International Law Commission shows that paragraph C.3.31
was included in Article 31 only because it did not belong anywhere else in
the Convention. (McGrady, 2008: 597) Therefore, it is not possible to get a
meaning from the other clauses of this article for the term included in clause
C.3.31.

3)Another reason is compliance with the principle of satisfaction, which has
two dimensions. First, with the effectiveness of an external treaty, the parties
to the dispute are burdened with an obligation that they have not consented
to. Second, if the petitioner and the respondent are members of an external
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treaty and the meaning of the word members is considered as the parties to
the dispute, by applying the external rule, the consent of the other member
states of the treaty will be disturbed because the rights contained in the
organization's documents are related to all members.

In response, it should be mentioned again that the imposition of an
obligation on a government that has not expressed its consent is brought up
in the category of applying rules outside the organization to the dispute and
not in the interpretation of the articles of the agreements. In addition, with
this view, the consent of the parties to the dispute who have accepted the
external treaty is ignored, as the panel in the decision of the European
Communities - Biotechnological Products, the membership of the European
Union (sought), Canada and Argentina (sought) in the Convention on
Biological Diversity Aside from the institution and only because of the non-
membership of the United States, it did not affect the provisions of that
treaty, while it could separate the dispute based on the membership of the
countries in that treaty.

The second dimension of violation of the principle of consent can be
proposed if the type of rights and obligations of the treaty under
interpretation are interdependent and comprehensive so that the effect of an
external rule is related to the rights of all members. While the nature of the
obligations of the organization's agreements is bilateral and not collective.
The goal of the world trade system is the freedom of mutual trade among
members and is basically rooted in the concessions of the parties. In
addition, if the nature of the obligations of the organization's agreements
were interdependent and comprehensive, the possibility of suspending the
obligations in the dispute resolution system of the memorandum would not
have been foreseen.

4) The study group of the International Law Commission in the discussion of
fragmentation also believes in applying a broad interpretation of the term
"parties” to non-comprehensive treaties with mutual obligations. (ILC
Report on Fragmentation of International Law, 2006: paras. 471, 472)

In some decisions (computer equipment and civil aircraft), the Dispute
Settlement Body declared the purpose of the interpretation to understand the
common intention of the members and, based on this, they called for caution
in the effectiveness of the regulations outside the organization in the
interpretation.

It should be noted that there are three methods of interpretation and the
search for the common will of the contracting states is the basis of one of the
(theoretical) interpretation methods and is not the only available approach. In
addition, establishing a link between the will of the members and the
interpretation of the treaty harms the completeness and integrity of the
treaty. (McGrady, 2008: 604)

5) Ensuring the integrity of international law is the justification of panels and
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appellate body for a narrow understanding of the word members with the
explanation that if the word members is interpreted as the parties to the
dispute, in each case, depending on the external treaties governing the parties
to the dispute, the interpretation of the articles of agreement Letter
Organizations differ and this is in conflict with the necessity of uniformity in
decision-making and maintaining the integrity of the rules of international
law.

If we carefully look at the claim of the panels and appellate body, the narrow
approach is in line with the integration of the rights of the organization and
not international law, while achieving a unified interpretation of the treaty in
the current state of international law is impossible, as the existence of
different systems under a treaty (for example, through the right condition), it
is conventional. (McGrady, 2008: 601-602)

The last point is that, when the official interpretation of the articles of the
agreements is obtained by the majority of three-fourths of the members of
the Conference of Ministers and the General Council, according to paragraph
2 of Article 9 of the founding document of the organization, the agreement
of all countries is not a condition in the first way in the judicial
interpretation. (Franken & Burchardi, 2007:49)

In sum, the narrow interpretation of panels and appellate body on the term
members in paragraph C.3.31 is not supported by strong reasons and ignores
important considerations of international law.

Conclusion

The interpretation of the treaty by the international judicial and quasi-
judicial authorities is not the original interpretation, but it is inevitable to
resolve the disputes of the parties, and at the same time, it is a good guide for
the main interpreters of the treaties, i.e. the subjects of international law. In
the international legal system of trade, the review boards of the
organization's resolution pillar are required to apply the customary rules of
interpretation. The panels and appellate body consider all three cases of
treaty rules, customary rules and general principles of law to be the rules of
international law and consider themselves bound to be effective to these
rules (with observing the other conditions of Article 31 of the Convention on
Treaties). Despite this requirement, the study of reports shows that obstacles
have been created by the review boards to enter these rules into the process
of interpreting the organization's documents.

In the first place, the Dispute Settlement Body of the organization did not
adhere to the interpretation of the United States - Section 301 of the Trade
Act and did not apply the components of interpretation as parts of a coherent
and comprehensive rule. These references often focus on the context and
meaning of words and extract these meanings from general dictionaries.
With this method, phrases and terms are interpreted and it is not time to use
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other interpretation tools. The text-oriented nature of the panels and
appellate body is a serious obstacle to the entry of all three related treaty
rules, customary rules and the general principle of rights into the
interpretation of the articles of the organization's agreements.

The second obstacle is the meaning that the arbitral tribunals have adopted
from the term "members” contained in Article 3.3.3 of the Convention on
Treaties, and they practically exclude treaty rules from having an effect on
interpretation. Explaining that, the rules of another treaty are considered as
relevant rules applicable to the members in the interpretation of the
organization's agreements if all the member countries have joined that treaty.
In the real world, it is unlikely that there is another comprehensive treaty that
more than one hundred and sixty members of the organization are committed
to. The continuation of this approach is a clear violation of the statements of
the review boards in the gasoline and alcoholic beverages decisions, which
declare that paragraph 2.3 of the memorandum of understanding is the
interpretation of the rules of the organization's agreements in the space of
international law, but with their actions, they make this paragraph
meaningless.

Due to the ambiguous consequences that the narrow meaning of the word
"members" brings, sometimes panels and appellate body’s distance
themselves more or less from it and despite avoiding the interpretation of the
word "members”, they examine the external agreements in their nature, such
as in the case of the European Communities and some non-member
countries-planes. A great war took place.

Regardless of the fact that the narrow interpretation of the word "members"
in the law of treaties is one of the existing interpretations, one of the reasons
for strengthening this approach in the decisions of the Dispute Settlement
Body is the incorrect interpretation of Article 31 of the Vienna Convention
on Treaties. Since the panels and appellate body are obliged not to increase
or decrease the rights and obligations of the governments under the
organization's documents according to clause 2.3 of the memorandum,
sometimes they consider the content of Article 31 of the Treaty Convention
to be the application of the external rule to the dispute, while this article is
related to a situation where two rules are called possible. They have the form
of becoming. The applicable rule in any dispute is the articles of the
organization's agreements, and the rules of other treaties only explain how
the obligations of those articles are applied.

In general, the international authorities, including the Dispute Settlement
Body of the World Trade Organization, are expected to take steps to
strengthen the integrity of the international law system while paying
attention to the necessity and content of the general rule of interpretation and
its components while interpreting the treaties.
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i 3 ol s S b A3l JalST e e 65T (85 Sl Aiine soeie SV = S 08 55 bzl ST Sl Y
(India& others V. US, ., aalp dde ()5 53 odnlae ppdpe s s g am 3,8 1,5 s
S B g edema VLI - b i 5 s L WT/DS58/AB/R, 12 October 1998: para.114)
(Antigua and Barbuda v. US, .c38 ;i 51, OlE ¢ bse s Cods chow i aomsan o) ie s |
WT/DS285/AB/R, 7 April 2005: para.187)



o5 § o 0 Loy (oLl §gdi> aoliiils ¥

338 o i L]

Sl a0 i3ban o gt 53 Oty 5 DB 1 i O o 1 M 5y S Aol
Lalss 1) 3,5 5 Slioalan sl (555l — 2 o)) &l sl oo Jy a el oy G i
(US V. EC, WT/DS291/R, 5505 3 5 Gy (S J sl b 5 Ll Cols Ol gt o o3
S oS G i —odmute VLl s s Oolizal ST, -SJ 29 September 2006: para.7.67)
YA o3l ) a3 o G e b 1 (ol G s el 0 6als A 5 G e
1 el Gy i e n (Lo slonts o 53 5 Sl Lo o Ml 03 asliald
(Chinav. US, WT/DS379/ABIR, 5,5 pdel V¥ dy 53 Jholl it 5 s 0k Globae
11 March 2011: para. 308)

OT fodpn S s 5b oo Sl oy ol Glos (S oy lazion i 510y Lo
(China v. US, WT/DS379/ABIR, d sl ;i Cooei 03Lis § 55 30 Olod csl 8
Sy as e U (Bsim (55 alis Olea = (5l 5 0dels OT 5 11 March 2011: para. 308)
(Dorr, & Schmalenbach, 2018: 610) ..ib oteT

330 5h 33 el S b halan e Gl 55 Lailyy 45 45T ol (g louia L Jlas] L5 Gute )
o 1y sl il ;& o clgs o (Linderfalk, 2007: 178) 545 o Jlas! —aiia
33035 Jlesl o) S35 8 35 0 molae S5 ol Jl> (Villiger, 2009: 433). ,.5 o3
§ s Olaj L odalas slasil Ol Sl S Sboj 4

Sle a8 s ) slgin 9o ¢ Jladl e G2 Or“:“sﬁ“‘-“-c"% kS el o
35503953 5 S de b (odales Jlosl O L Yles WL s cedalee slanil 0L o \ﬁ-wrﬂ»
s ¢S5 5\ (Linderfalk, 2007: 180,181) .3,5Ls (T, aaS )3 slgiiay 53 31 pldS zen ol

IS K5 (g bl oo A o skt |y Gsim S ool 5 e ool Sltalas 0o 03 ST it b 5515 )
o O 55 a5 sl 0k 03lizual 2o 8 dS (sle ! 53 48T IVl 1 b bl i iyl I sacdin 1y 332 IS J 50
(Linderfalk, 2007: 177):0 5o Caliue Sl oy (6l 2303 br 0T 315 3515 Sogline g line oS
(Guatemala v. Peru, WT/DS457/AB/R, 20 July 2015: para. .as aub 55 a1, 55 a5 onl Y
5.101 & EC & others v. US, WT/DS316/AB/R, 18 May 2011: para.846)



Yed @yl o351 ool (65 sy dguzxe

B i L S5 i 457 O S 4S5 sl (5T 5 (6 8 sls Ml Ol s 6y 4 Ol 5 oo

(Legal Consequences for States of the Continued Presence of South Africa, I1CJ,
o3yl s aly Iy s 5 5 ¢ Jolas 55 Advisory Opinion of 21 June 1971: para.53).

50332 0T kb o cpdalaie 55 (Bl ple s 5550 Sojlbe ST Lidiine 5 sl oS
a5 8 i s odales slinil Ol s Jlesl b6 G5 aim b 3,050 s 3 .ol e Jles! 0L
ezl s (Ml 2lad wxlye Ay o 5 4 (Linderfalk, 2007: 180-182). 55
aiblate s 5505, 4 Boi

i ol B g 53 WY Ay 55 e b gt 3 10315 )3 i Se 3 50
S w03,S Jleeh 315 555 1ol bl 530 51T Jylize gliae S ek 41|
(US V. EC, ol e jLitl a5 5 ailos 05,5 Bl o) (McGrady, 2008: 605) .ol
s Ml B sa O smenaS” L3 5.l s WT/DS291/R, 29 September 2006: para. 7.69)
bl 3y IVl 3 (sl ylsbtas 5 Jas e Ko Wl Gsim del b By oS Conlins
(ILC Report on Fragmentation of International Law, 2006: para.419)..s s&

Ky 5 A 423l Lan a1 5 o0 87 ol Pl iy ol 3 S i 5 Al sl
A Yl Y Ol b & lodeld el Dosline o 55 F 50 odsl (S 2 4
A lodel 5 sl o Vle3Y s o )3 odales Sl ss 5 dulsy 4 slodels
"(Gran 15 ) A3l L YIe3Y (el ks S o ledalne sl olos

S edalas 63l b @IS 1 Glea a5 PS8 Dlstl o oga 56T 4 ar 5

1 S jdames ol G si 0yke Jgeol 400 JLo 5 IrON RAiNE Railway 4.5 55 5505 0l g e 5 ob 4 -
5,8 Llod VAV 5 1A¥4 cladle 5 atiaze dids 5 &G 5h 4l 55 Sldalee s 3
2- (Villiger, 2009: 433; Dorr, & Schmalenbach, 2018: 604)
3- Taking into account
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1- Genetically Modified Organisms (GMQs)
2- Convention on Biological Diversity (CBD)
3- The Cartagena Protocol on Biosafety to the Convention on Biological Diversity
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1-The Berne Convention for the Protection of Literary and Artistic Work, 1886
2- Convention on the Conservation of Migratory Species of Wild Animals, 1979
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