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ABSTRACT

The concept of the efficient breach is made of fundamental modifications
withinside the regulation of responsibilities and the substitute of the system
of ethical utilitarianism with a system based on value originality. And
considers the idea of contract regulation now no longer as "obligatoriness of
contracts", however as "necessity of acquiring the preferred contract”, that is
inevitable if the contract is acquired through executing the contract. And if
its miles occurred through the breach, breach of contract isn't simplest
disgusting, however commendable and possibly necessary, and "efficiency"
is the criterion for being based on one in every of methods. In present-day
criminal perspectives, it's miles a remember of "credit" that "shipping the
authentic thing " is one of the methods to obtain it. Also, the obligation of
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making the "desirable™ isn't completely at the obligor, and the obligee is
needed to participate withinside the choicest provision of the contract
because of intervening withinside the contract. In addition, it isn't simplest
for the parties who're withinside the scope of the results of the transaction,
however, additionally, a third party, relying on the circumstances, may input
into this variety and be responsible beneath neath this agreement. The
purpose of the prevailing study withinside the Iranian legal system is to use a
descriptive-analytical approach to evaluate this concept to the principles and
postulates of this legal system. Although before everything look this concept
is taken into consideration in opposition to the obligatoriness of contracts
and its utility is forbidden, however, in a deeper analysis, the possibility of
its utility in this legal system based on jurisprudence isn't ruled out, And
preventive liability for breaches will significantly increase economic
efficiency.

Keyword: Economic Efficiency, Deterrence, Preventive responsibility,
Efficient Breach Theory, Compulsory Enforcement, French Reform of the
law of obligations, Mitigation of Damages, The principle of ability citation
contract.

INTRODUCTION

With regard to the obligee's need to fulfill his obligations, every contract
follows one of two systems: Utilitarian system of ethics or consequentialism
(valuing actions based on results and consequences) and the system based on
Deontological (valuation based on the conscientiousness of a prudent agent
to others and not based on results) Although the seller's need to comply with
the initial contract (more generally, the need for the contract) or the ability to
breach it, including paying damages to the first buyer and contracting with
the second buyer depends on the nature of the prevailing contracting
jurisdiction. The theory of effective breach of contract is the permissibility
of breach of contract even when at fault and with intent (as far as
economically reasonable) as it can be seen as a way of achieving the main
objective of contractual rights from an economic point of view (facilitating
the fulfillment of the objectives of the contracting parties in an efficient
way). In the case of an effective breach of contract, the obligee considers the
non-performance of the contract to be more advantageous than its
implementation, so that the breach of contract, in addition to sufficient
compensation for the damage suffered by the obligee as a result of the
breach of contract, also brings benefits to the obligee. In Deontological,
contract law system, the seller is required by law and ethics to abide by the
terms of the agreement with the first buyer, and the buyer has the right to
compel the seller to do so under the "Property Rule." A sales agreement can
be reached with a second buyer while still paying the first buyer's damages,
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contrary to the Utilitarian system of ethics viewpoint, which allows the seller
to breach the agreement with the first buyer in the event of profit. The
"Liability Rule" gives the buyer the right of first refusal in this case over the
seller.* If person C makes a purchase offer, he should present it to the first
buyer, who is truly considered the current owner according to the first
contract, rather than the seller, who, after the deal, He has no title to the
goods, according to the first hypothesis (Calabresi & Melamed, 1972, p.
1089). However, in a system of law based on responsibility, the interests of
the buyer are first protected by compelling the seller to pay the buyer
compensation if they tend to break the terms of the contract and transfer the
products to a third party.
PURPOSE

This study seeks to answer the question, “How are the objectives of the
effective breach theory met in the sphere of preventative liability?”[]
Additionally, this theory was applied to the components and tenets of the
Deontological contractual law system, and its potential for application was
assessed through a comparison of the legal systems of France, Iran, and
America.

METHODOLOGY

With a descriptive-analytical and comparative approach, the current study
examines the viability of effective violation prevention in Deontological
legal systems.

FINDINGS

It is necessary to change the basis for forming a transaction from "tangible
property" to "validity" and "desirability" in order to accept this theory and
make it current in legal systems like Iran's and France's. Additionally, the
validity of the contractual responsibility is for the obligee and the third party
(besides the obligee). Because the sale is the reason for the transfer of
ownership and requires the seller to deliver the goods to the buyer, as long as
"tangible property" is the subject of the transaction, the customer is required
to return the purchase price and cannot use a substitute for the original item
to uphold the contract. This rule,? known in French law as the supplemental
principle of the immediacy of the transfer of ownership (as soon as the sale

1- According to the Property Rule, taking possession of a right that belongs to another
depends on the agreement and transaction with the owner of that right and its valuation is
also in the hands of the owner, and others, including the government, do not have the right
to interfere in this matter. Now, if a right is violated by a non-owner, the basis for
protecting the owner of the right is the rules of civil responsibility, which are responsible
for compensating the owner and restoring his former status.

2- Article 1583 of the French Civil Code
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contract is finalised), renders the acceptance of an effective infringing
licence impossible or at the very least problematic and burdensome
(Piedeliévre, 2000, p. 103).

The value of products is not inherent in the theory of utility, which is the
outcome of eliminating the distinction between current goods and future
goods (promised goods), but rather according to the utility that it has with
society and individuals (Aljuzi, 1988, p. 194). Some jurists share this point
of view and they consider property as something that has a desire and is
desired by both parties (Hosseini Rouhani, 2007, pp. 15-16; Makarem
Shirazi, 1998, pp. 22-23). Delivery is not included in the seller's specific
responsibilities in this theory because the objective is to realise the projected
utility at the lowest possible transaction cost. According to Pareto's superior
criterion, if it is more cost-effective for the buyer to supply the desired
benefit, then it is in everyone's best interest for the buyer to take on the
responsibility of providing the merchandise themselves and pay the seller's
costs (Fréchette, 2010, p. 402).

Emphasis on the anticipated contractual sale or desirability rather than the
tangible property, solves the issue of the transaction not being completed due
to the obligee's failure to execute and it is not essential to break the contract
if, after the sale, the seller discovers a better client and wishes to terminate
the contractual arrangement with the original buyer. This is due to the fact
that, from an economic perspective, this transaction is deemed to be
inefficient even if it reaches the execution stage; The tangible good is not
given to the second customer, who is willing to pay the highest price for it,
and the best method of resource allocation (efficiency) is not achieved.
Accepting the license of breach entitles the seller to carry out the terms of
the initial agreement through the provision of replacement goods or cash,
and sale of the same to the second buyer for a higher price. The property is
now owned by the person who values it the most and the seller makes a
profit (according to Pareto's optimal criterion - Parner's wealth maximization

criterion) (Markovits; Schwartz, 2011, p. 1939; Hoynak, 2010, p. 713). In
Article 88 of the Convention, the right to resell goods is provided as
damages, which some commentators have considered based on the agency
theory (includes both the transfer and non-transfer of ownershiP of the goods
to the customer) (Huet, 2020, N. 11773, p. 572). English law" has assigned
this provision of the convention to the situation of transfer of ownership and
according to paragraph 3 of article 48 of the Law of Sale of Products,
approved in 1979, if ownership of the goods has not transferred to the
customer as a consequence of the initial sale, the injured party (in this case,

1- This claim is supported by the earlier contract termination and the return of the products
to the seller's possession.
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the seller in this transaction) shall be entitled to as The owner's title will sell
it (Schmittoff, 2016, p. 240). Similar to the convention's provision,
American law's Article 703-2 of the Uniform Commercial Code (UCC)
grants the seller an unrestricted right of resale by failing to distinguish
between circumstances in which the customer is not given ownership of the
products and those in which he is. In the first instance, the seller is thought to
be selling the items as his own, whereas in the second, he is thought to be
reselling on the client's behalf (703-2 and 706-2 paragraph F).By
comparison, it can be inferred that in English law, the seller has only
violated the contract's obligation and not the sale of someone else's property
if the buyer has not yet received possession of the goods at the time of the
violation. Applying this justification to French and Iranian law yields the
same results (Zamanian, 2021, p. 67).

The acknowledgment of credit and transactions built on it will open the door
for those "damaged in this type of transactions” to file a contract lawsuit,
which is another benefit and a crucial outcome of the effective infringement
license. On the other hand, if the opposite is true, the victim of such
transactions will only have the power to sue for Civil Liability and will not
be able to file a contractual lawsuit.

This is due to the fact that his contract is void according to the law, and there
actually isn't a contract according to the law, making it impossible to bring a
contract case. To put it another way, the law of contracts (and not just the
rules of civil liability) also permits the victim of a credit-based contract
breach to recover damages brought on by the failure to complete the
transaction, or, in other words, he can assert the special benefit he
anticipated from the contract. (Beaston et al, 2010, pp. 539-540)
Additionally, contracts' rights and obligations change when the requirement
of contracts is abandoned in favor of the potential of effective violation.
Contractual liability" is the requirement that the party who violates the
agreement pay the other party for any harm done as a result of the violation
(Katouzian, 2009, p. 256). According to the conventional view, the

1- By viewing contractual damages as "a simple way of performing contractual
obligations," a group of French jurists (Rémy, 1997, p. 323) have viewed them as distinct
from the idea of responsibility. They also believe that the choice to compensate for the
negative effects of breaking an obligation, whether contractual or non-contractual, is a
function of the non-contractual liability system (Flour et al, 2002, p. 105). Famous lawyers,
on the other hand, believe that such a development disturbs the contractual legal system and
that, in light of the principle of non-combination of two responsibilities and their various
effects, it is necessary to maintain the distinction between contractual and non-contractual
responsibilities. This belief is supported by the judicial process and the amendment to the
liability law (Terré et al. al, 2018, no 559).
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guarantee of the initial performance of the contract is a mandatory
performance, which occasionally makes the legal conduct required of the
obligor uneconomical in addition to being being costly and at odds with the
principle of speed and economic efficiency in business. The next step is to
file a damage claim. According to this mechanism, after signing the
contract, the obligee must carry out the terms of the agreement, or at the at
least, breach them, before the obligationor can exercise his rights under the
concept of full recompense for damages and no responsibility for preventing
the harm. It doesn't violate the agreement or stop further losses (Ribeiro,
2002, p. 306). The primary principle of the law, like that of Iran and France
(prior to the Law of Obligations Amendment), is the obligation to perform
the obligation; in the event that the obligee breaches the contract, it is
customary and even required for the obligee to request that the obligee
perform the same obligation (Sadat Akhavi, 2010, p. 56). Therefore, even if
the obligor might have avoided the loss by completing the duty, if there is a
loss to him as a result of non-performance of the contract, the obligee will
always bear the contractual responsibility and will not be held liable. In
many instances, this approach results in the obligee acting carelessly and
sloppily and in the squandering of resources that the obligee might have
avoided if they had exercised responsibility, but no action has been done in
this regard (Sadat Akhavi, ibid, p. 64). And he can readily seek damages
after the contract's main terms are broken, in the period after the obligee's
obligation or the moment the obligation becomes impossible, without his
actions in this regard being taken into account when determining the extent
of the damages.

However, the theory of utility states that in the event of non-delivery, the
party at fault is not the obligee but rather the party who had the opportunity
to prepare the transaction at a lower cost. The party whose provision of the
anticipated contractual benefit might be made at a lower cost is responsible
under the contract if harm results from the delay in carrying out the
obligation (Friedman, 2010, 46). The chance of receiving complete
compensation for the damage is increased if this person is the obligee since
he does not have the right to receive any portion of it that would not have
occurred absent his negligence. Accepting the principle of damage
mitigation - in the sense The duty of the obligee to take all reasonable
precautions to limit damages that may result from failure to comply with the
obligation (for whatever reason it may have occurred) - that it prevents the
damage compensation, which is acknowledged as the next stage of
mandatory enforcement, will not benefit the obligee much, will make the
effectiveness of the violation more obvious and will make it easier for
people to accept the theory of efficient violation.

In traditional legal systems, like those in Iran, Civil Liability is also confined
to damages restitution; however, under the common law system, Civil
Liability can also include taking steps to prevent future harm. Due to the fact
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that many damages are irreparable, rights must find a mechanism to stop
them from occurring. Full recompense is more practically possible under
common law. Since the loss could have been avoided by adopting reasonable
precautions, the victim does not have the right to seek compensation under
this principle. Here, in contrast to the prior cases, despite the existence of
certain elements of responsibility that, under normal circumstances, prove
the violator's duty to compensate for the damages caused by the violation;
Due to the Avoidable consequences or the obligee's negligence in reducing
the damages (which was customarily possible to do), he is deprived of
receiving all or part of the damages, which is known as the rule of reducing
the damages, and sometimes even with Principle of Enforceability of the
contract,’ a portion of the duty is transferred to a third person, reducing the
obligee's obligation (Cafaggi, 2009, p. 15¢ McGregor, 2008, p. 331; Terre,

2009, p. 286).
CONCLUSION

The emergence of new cases and legal schools, such as the American school
of economic analysis of law since 1970 and the European school of human
rights analysis of obligations, has led to a partial reexamination of the
conventional norms of civil liability in several nations, including France.
The two rules of "duty to reduce damage" and "third party liability" are both
relevant in Iranian law since they do not conflict with the rules and the spirit
of Iranian legislation, and both provide blatant examples of efforts to prevent
damage. The proof of third party civil and criminal liability depends on the
intentionality of the committed act, and it appears that the scope of third
party liability with the principle of contractual enforceability in French law

1- An term in the legal texts of Iran and France proposed the principle of the
“Enforceability of the Contract” in the early 20th century to put an end to the extreme
interpretation of the rule of "relative impact of the Contract," which is an undefined phrase
in Iranian and French legal sources (the subject of Article 1165 of the Islamic Civil Code).
According to Cornu's legal culture, this term reflects introspection and reflection of the
implications of the contract on society. It is described as follows: The ability of a right, an
act (a contract, a vote, etc.), a legal circumstance, or a legal event to inform persons of their
actions toward third parties. Naturally, not in the sense that it directly subjects third parties
to obligations arising from itself, but rather in the sense that it requires the mentioned
individuals to identify any events, rights, or actions that meet the criteria for being cited and
requires them to uphold the mentioned cases as components of the legal system and bear
their effects (Cornu, 1992, p. 577). The contract's enforceability is closely related to third
parties and expresses the system's legal provisions' indirect consequences on those
individuals. According to this theory, it is conceivable to use this rule to demonstrate the
wrongdoing of one of the contract's parties against a third party or the third party against
the contract's parties, establishing the guilty party's civil liability (Viney, 1989, p. 386).
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is wider than that in common law given the non-interference of the element
of intent in proving third party liability, in contrast to common law.
Effective violation has the ability to apply vision to the developing principles
and regulations of the rights of responsibilities and Civil Liability by
utilizing all the components of the aforementioned new foundation.
Additionally, it has demonstrated a stronger ability to accomplish contractual
goals as compared to the conventional viewpoints, which calls for a careful
examination. Today, the breach of the effective violation is certain in many
legal systems, including those in the Netherlands and Germany, who have
independently started to rewrite their laws, and/or the nations that have taken
a similar move after joining the European Union. Furthermore, the
requirement for efficiency criteria, in addition to the aforementioned
regulations, forbids outrageous overuse of this phenomena. Although the
legal system in Iran is founded on the idea of "Bindingness or Obligatoriness
of Contracts,” It is possible to accept "effective breach of contract™, and its
advantages can be used to enhance contractual rights, by applying the new
laws and establishing the standards for the realization of contractual justice.
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