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ABSTRACT

Despite the fact that Takeover is usually used as a common strategy for the

growth and development of companies, this process has unavoidable effects.
Explaining that Takeover actually affects the set of actors of the companies
and in many cases, it does not lead to the expected benefits. One of the
reasons for this is the nature of Takeover, which, unlike other similar legal
entities such as Mergers, is mostly hostile and against the will of the Target
Company.

In this research, the question is addressed by analytical-descriptive method
and with a comparative study, what effect does Takeover have on the
company's shareholders and managers?

According to the findings of the current research, the interests of managers
are secured without the existence of special regulations in the field of
Takeover; however, in the absence of protective regulations, the interests of
shareholders may not be secured in the Takeover process. This fact is
especially important in Iranian law; because most of the existing laws are in
the legislative field of the Merger and regarding Takeover, the legislator has
expressed the limited rules related to this field in a scattered and
decentralized manner without mentioning its name.

Keywords: Takeover, Takeover Effects, Company Shareholders, Company
Managers.
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INTRODUCTION

Takeover of companies, which usually takes place in a hostile manner, is the
acquisition of management control of other companies (and not their
ownership) by an individual or entity, through the purchase of major assets
or the acquisition of a majority of shares with voting rights in the election of
directors (controlling shares in public companies) in order to eliminate
inefficient management.

In this process, shareholders, middle and upper managers (board of
directors), employees and creditors are the main the beneficiaries in the
process of taking over companies. Among them, employees and creditors are
not the subject of this research, but regarding these two categories, it can be
said: creditors are not the subject of the Takeover, because unlike the
Merger, in the taking over of the control of a company, practically the
acquiring company and the target company maintain their independent and
previous nature and also none of their rights, assets and debts are transferred
to each other just because of the Takeover. Not only do employees not
benefit from special benefits when the company is taken over, but they may
also be deprived of their basic rights, i.e. the right to employment; because
firing employees has become one of the characteristics of most Takeovers.
Regarding the shareholders and managers, it should be said that the
management of companies, as the main players, have always played a
prominent and influential role in the process of taking over companies. Also,
the real purpose of Takeover should be to gain profit and increase the
benefits for the company and consequently its shareholders; however, in
practice, many issues such as bad intentions of company managers, etc. can
cause failure and as a result decrease the value of the company and its
shares. In this regard, the results obtained from many researches indicate that
the managers of the acquiring companies have not been able to improve
performance and create value for the company's shareholders, and most of
the company's Takeover transactions have failed and, as a result, the value of
the wealth Shareholders will be reduced.

Based on the aforementioned, examining the effect of the Takeover on each
of the shareholders of the target and acquiring companies, as well as
managers, is of particular importance.

PURPOSE

In this research, the main question is what effect does Takeover have on the
company's shareholders and managers? To explain that in the Takeover
process, there is a conflict of interest between the shareholders and the
management of the companies. Because shareholder approval is only
required in limited circumstances; As a result, it is not expected that during
Takeover, the shareholders of the parties will play an important role, despite
the losses caused to them by the acquirers. Therefore, in this research, the
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effects of the takeover process on shareholders and managers and the
existing challenges related to them will be investigated.

METHODOLOGY

In this research, a descriptive-analytical method with a comparative view
has been used; In this way, first the effects of the Takeover on the
shareholders and managers of the companies are explained in English law,
and then, with legal reasoning methods, the rules related to Takeover and the
effects of this in Iranian law are analyzed and examined.

FINDINGS

In English law, the shareholders of the target companies have extensive
protection through laws, but despite the existence of these approaches that
are designed to protect the ownership rights of shareholders during
Takeover, it seems that representation problems and conflicts of interest
arise, especially when applying defensive mechanisms by company
managers have continued. The shareholders of the acquiring companies face
the same challenges as the shareholders of the target companies, and
considering the Takeover regulations in England, which are mainly focused
on the protection of the shareholders of the target company, it seems that
sufficient attention is paid to the protection of the interests of the
shareholders of the offering company (and not the individual acquirers)
during the Takeover, and their shareholders are not immune from the biased
actions of the managers and are not supported by them.

Also, in Iranian law and considering the absence of specific regulations
regarding the protection of the shareholders of the acquiring company, it is
necessary to refer to the general rules of companies. According to the
findings of the present research, the interests of shareholders may not be
secured in the Takeover process in the absence of protective regulations.
This fact is especially important in Iranian law; because most of the existing
laws are in the legislative field of the Merger and regarding Takeover, the
legislator has expressed the limited rules related to this field in a scattered
and decentralized manner without mentioning its name.

In addition to shareholders, company management as the main players have
always played a prominent and influential role in the process of taking over
companies. The role of managers of the target companies is mainly
determined by their participation in the negotiation process that leads to the
Takeover, by their role in rejecting the offer or defending against the
Takeover.

In English law, regulatory frameworks for Takeover and provisions such as
the Rule against Frustrating Actions or the Board Neutrality Rule, are mainly
designed to limit the role of the management of said companies. Also, unlike
the managers of the target companies, the management of the acquiring
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companies in deciding to participate in the Takeover process has little legal
restrictions and have significant authority and independence, and in very
limited circumstances, approval of the shareholders is required. Therefore, in
making important decisions such as taking over another company, some
managers may seek personal interests more than the interests of the company
and its shareholders, which is referred to as “conflict of interests” between
managers and shareholders. Of course, in English law, the role of managers
is limited based on laws such as the Companies Act 2006 (especially
Sections 171 to 177 under the title of their seven fiduciary duties) and also
the City Code on Takeovers and Mergers (The Takeover Code), and the
duties and responsibilities of the managers of the acquiring and target
companies continue during the Takeover process and especially during the
Takeover Bid.

In Iranian law and in the analysis of managers' powers, a theory called "the
duty to promote the company's success" is proposed. Promoting the success
of the company creates requirements for the manager beyond the observance
of trust, the non-compliance of which brings responsibility for the manager.
That is, the task of promoting the company's success is a "positive
commitment™ in order to improve the existing situation. To explain that
positive action is not to improve the existing situation, but to maintain the
existing situation. Therefore, according to the legal situation in Iranian law,
for the development of the company in the way that is discussed in English
law, a plan for the development of the company (including when taking over
or being taken over by their respective company) can be made in Iranian
law. The statute provided that if the manager does not comply with it, he will
be held responsible. Of course, in this case as well, the manager's
commitment is basically a commitment to the means, and if the manager has
put his effort into realizing the progress plan, he will not be responsible.
Also, to complete the discussion, it should be added that managers of stock
companies face various restrictions according to the Bill amending a part of
the Iranian Commercial Code 1969.

CONCLUSION

In principle, Takeover in the long term is a factor of value reduction and as
a result, the wealth of shareholders will decrease. In English law,
shareholders of acquiring companies face the same challenges as target
companies, and given the Takeover regulations in England, which are
mainly focused on the protection of the target company's shareholders, it
seems that sufficient attention has not been paid to the protection of the
interests of the shareholders of the bidder during the Takeover, and their
shareholders are not immune from the domineering roles of managers, and
the relevant laws and regulations are not very effective in practice. Of
course, if the conflict of interests and problems caused by representation are
reduced by regulations such as the Rule against Frustrating Actions, the
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property rights of the shareholders of the target company can be protected to
a large extent.

In Iranian law, according to the existing legal articles that limit the powers of
the company's managers, and also by anticipating the possibility of filing a
derivative suit against the managers, it seems that the shareholders have
relative protection.

In relation to company managers, considering the fact that during the
Takeover process, they usually directly participate in the negotiation process
and have the possibility to negotiate their interests, such as receiving
damages from the company due to dismissal from the management position
and..., their interests will be secured without special regulations in the field
of Takeover. In English law, managers have legal responsibilities towards
the company and sometimes shareholders to protect the interests of the
company, and it seems that their fiduciary duties towards the company, to
some extent, protect the company's shareholders, especially the shareholders
of the acquiring company.

In Iranian law, according to the theory of "duty to promote the company's
success", it is possible to provide a plan for the company's progress
(including at the time of taking over or being taken over by the respective
company) in the articles of association, and if the manager does not comply
with it, dreaded responsibility for him. Of course, in this case as well, the
manager's commitment is basically a obligation of means, and if the manager
has put his effort into realizing the progress plan, he will not be responsible.
However, in a general view, according to the findings of the current
research, the interests of managers are provided without the existence of
special regulations in the field of Takeover; however, in the absence of
protective regulations, the interests of shareholders may not be secured in the
Takeover process. This fact is especially important in Iranian law; because
most of the existing laws are in the legislative field of the Merger and
regarding Takeover, the legislator has expressed the limited rules related to
this field in a scattered and decentralized manner without mentioning its
name.
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2- Golden Parachutes

3- Staggered Boards

4- Restrictions on Share Transfers

5- Non-voting Shares

6- UK Corporate Governance Code 2018, § 5.
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1- Remuneration
2- Fiduciary Duties
3- Listed Company
4- premium listing
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1- Duty to act within powers

2- Duty to promote the success of the company

3- Duty to exercise independent judgment

4- Duty to exercise reasonable care, skill and diligence

5- Duty to avoid conflict of interests

6- Duty not to accept benefits from third parties

7- Duty to declare interest in proposed transaction or arrangement

8- Talbot, Lorraine, Critical company law, Routledge-Cavendish, 2008, 334-336.
9- the Proper Purposes Doctrine

10- the Mandatory Offer Rule
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