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Abstract

Introduction

In restorative justice, the answer to the problem of crime is determined with the
participation of the victim, the perpetrator and the local community, and without
being limited to a specific program or a set of programs and a single model, it
requires a different perception of the crime and response to it and transformation in
the entire legal system so that with the relative adherence of actors to the principles
and values of restorative justice, the realization of its goals becomes possible. As a
result of redefining the goals of criminal intervention in the legislative discourse and
recognizing restorative justice, Iran's judicial discourse in rape cases has been
informally and to some extent oriented towards the adoption of restorative
mechanisms in these cases.

Method

The main problem of this article is to identify and critically assess the procedures
and innovative mechanisms of judges in rape cases, which has been done in criminal
court of Tehran, using in-depth and semi-structured interviews with 35 judges of
this court and several participatory observations.
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Results

Research findings show Sometimes the judge’s procedures in rape crimes have a
relative affinity with the goals of restorative justice, due to the focus on meeting the
needs of the victim and paying attention to the concerns and demands of the
perpetrator. A procedure that is similar to the "status quo+ model" due to the
application (sometimes unintentionally and unknowingly) of the goals and principles
of restorative justice under the criminal justice paradigm. A model that sometimes at
the lowest possible level, applies criminal policies governing sexual crimes with a
restorative attitude. The most important innovative mechanisms of judges in dealing
with rape cases are: the judge's attempt to obtain the victim's consent, setting a
deadline for examining the possibility of marriage, not equating the inability to
prove rape with the consent of the victim and conviction the accused to pay arsh-al-
bakara and mehr-ul-mathl as one of the compensation mechanisms.

Conclusion

The protective approaches of the judges are more focused on the victim rather than
the perpetrator, which requires the judges to review and pay more attention to the
demands and concerns of the perpetrator, because in restorative justice, in addition
to the victim, the necessity of therapeutic response to the perpetrator and her needs
is not neglected. Rather, with the individualization of justice, the reasons,
motivations and possibly mental and moral problems of the perpetrator are taken
into consideration and appropriate measures are taken to control the repetition of the
crime. However, the lack of coherence and systematization of these mechanisms in
compliance with the principles and criteria of restorative justice implementation
distances them from the form of a real restorative intervention and places it under
the "status quo+" model. However, it is defensible in terms of restorative justice
objectives. Although the judge's minimal restorative approaches show that the
requirements and goals of official and traditional justice interventions are closer to
restorative justice, but in order to adapt these procedures as much as possible to all
kinds of restorative justice mechanisms and programs, as appropriate for Iran's
criminal justice system, there is a significant path ahead. And it is for this reason
that under some of these mechanisms, the author has criticized the judges' practices,
a procedure that is sometimes more closely related to the requirements of restorative
justice, and sometimes is more oriented towards the formal and traditional
intervention of justice.
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