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Abstract

The principle of independence of bank guarantees and
documentary credits is one of the well-established
principles in international trade law. According to this
principle, when paying the bank guarantees and
documentary credits, the bank must establish that the
documents presented to the bank for paying are in
accord with the documents stated in the bank guarantees
and documentary credits. The bank cannot refrain from
paying by resorting to the objections raised with respect
to the main contract. But this principle is not absolute.
There are a number of exceptions to this principle
including fraud, illegality of the main contract, nullity of
bank guarantees and documentary credits, negligence of
the beneficiary, unreasonableness and the exception
stipulated in the main contract. The principle of
independence of bank guarantees and documentary
credits have been discussed, to a certain extent, in our
legal materials but the exceptions to this principle have
been referred to briefly. This article deals with the
exceptions to the independence principle in common law
countries succinctly and concludes that, except for the
fraud exception, the common law countries differ with
respect to the other exceptions. In fact, each of the above
exceptions has been accepted by one or more common
law countries.
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6. Fraud

7. lllegality

8. Nullity

9. Recklessness of the Beneficiary

10. Unconscionability

11. Contractual Restrictions on Beneficiary's Right to

draw on a credit
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1. Independent undertakings

2. Performance bonds/guarantees
3. Tender bonds/guarantees

4. Demand guarantees
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3. United Nations Convention on Independent
Guarantees and Standby Letters of Credit
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1. United city merchants (Investment) Ltd and Class
Fibres and Equipment v. Royal Bank of Canada
(incorporated in Canada) vitrorefurezos SA and Banco
continental SA

2. Uniform Commercial Code
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2. Group Josi Re v. Walbrook Insurance Co Ltd and
Others

3. Reinsurance contract.

4. Mahonia Ltd v. JP Morgan Chase Bank and Another
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1. United Nations Convention on Independent
Guarantees and Standby Letter of Credit,1995.

2. (b) The underlying obligation of the
principal/applicant has been declared invalid by a court
or arbitral tribunal, unless the undertaking indicates that
such contingency falls within the risk to be covered by
the undertaking.

3. The court may not issue a provisional order of the
kind referred to in paragraph (1) of this article based on
any objection to payment other than those referred to in
subparagraphs (a), (b) and (c) of paragraph (1) of article
19, or use of the undertaking for a criminal purpose.
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