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Abstract

Extensive research has been conducted on expropriation of foreign
investment. However, different methods of expropriating intellectual
property of foreign investors have yet to be shed light on by legal scholars.
Considering that issuance of compulsory licenses is one of the most
important measures in this respect, this article shall focus on compulsory
licensing through critical analysis of different approaches in this regard, and
an attempt will be made to provide a proper response to the question whether
compulsory licenses are regulatory measures or expropriation ending in
compensation. The piece will make an effort to achieve this through
illustration of current stance of the lranian legal system, domestic and
international regulations and pertinent legal cases. It seems that despite the
initial regulatory nature of such licenses, one cannot exclude all instances of
granting compulsory licenses from the expropriation provisions. Instead,
adoption of a case by case approach along with due consideration of the
literature of the treaty and domestic regulations in order to determine whether
the measure of government in regard to issuance of such licenses is
expropriation or not is recommended.
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1. Christopher S., Gibson, “A Look at the Compulsory License in Investment
Arbitration: The Case of Indirect Expropriation”, American University
International Law Review, 25, (2010), p. 18.
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“Investment” means every asset that an investor owns or controls, directly or
indirectly, that has the characteristics of an investment, including such
characteristics as the commitment of capital or other resources, the expectation of
gain or profit, or the assumption of risk ... .
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This Article does not apply to the issuance of compulsory licenses granted in
relation to intellectual property rights in accordance with the TRIPS Agreement, or
to the revocation, limitation, or creation of intellectual property rights, to the extent
that such issuance, revocation, limitation, or creation is consistent with the TRIPS
Agreement.
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1. Katarzyna, Kaszubska, “Compulsory Licensing under India’s New Model
Bilateral Investment Treaty”, Review of Market Integration, 9(3), (2018), p. 146.
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1. Police Powers Doctrine.

2. Sole Effects Doctrine.

3. Methanex v. United States of America.

4. Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A.
v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7.
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in Asian BITs and FTA Investment Chapters: A Study of India, China, Malaysia
and Thailand”, SSRN Electronic Journal, 10.2139/ssrn.3275937, (2018), p. 6.
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3. Universal Declaration of Human Rights.
4. International Covenant on Economic, Social and Cultural Rights.
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2. Proportionality.

3. Proportionality Stricto Sens.

4. Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case
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5. Prabhash, Ranjan, op. cit. pp. 7-8.



V09 | M g 081y e | 1 0lel i) (s 35 6 ! el (B s> Cule

o ol b G 5K N
a5 3 G S el Sy oy DL S el
O oSBT o 355 53 .l o ,m0 0,0 0T @ a5 550 595 5 CS0le s 1 >
o S e el g o8l 34 B SOl s Gt et s
bl il (sllasl dle S ps b1 S0l plidl kg oS S 5 350 ey
G ol 4 el 8L el Bl a5 o 28T nl 53 o el )13 s
e 48 sk ol W )l SlaDl g TSl e B il 3T ) oS
25 5 ol ol T glsl a3t tane o STl o ¢ el G52
Olp3 25,8 513 dub 555m 55503 Ol Jaw T oI5, ade (of ol Js7 0
5,5 oslizul o 35 e 1Tkl okig s 58 K 6T 5 01,0 ales gyl
61 4 Ol or dhazm 5148 ol 3 5 0 50 00 53 535 6815 53 5 S
OlSCzal 0T 3 457 s 505 o)lal ¢S5 ade 0™ Jko (o520 Slses 55 0y3be
Oy Ukt 5 e Lol plugl §omn H5beo 51 Ol 558 a3 Dlelia

Ts A S Y esle Gb (oS0l Ll wlie (gl 5 ST s (gl he
Cole (slaaslizidl po okee 3 8505 ol ysie on SST3 ey oo i 4 sl oS s
Sl Glaaiaes as odalin &5 Hibiles b opl b olil oyl ) 4l ,w
s ol et s 03 g 13, p s Gl (g 5 BB el ST (R laand
5 O e e B g 1 Cslo Lol oS laaolisisl go 3 o oS ol 0k

5,555 BT 5l ol 53 o 5 5580 edalie (gd>ly 3 S0,y S o Jlis )

1. Rudolf Dolzer & Felix Bloch, “Indirect Expropriation: Conceptual
Realignments?”, in: International Law Forum du droit international, No. 3, (2003),
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3. Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01.

4. Starrett Housing Corporation, Starrett Systems, Inc. and others v. The
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