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In Iranian law, it will be possible to resort to the guarantee of performance of
breach of contract, when the deadline for the performance of the contract has
arrived but the obligor has not fulfilled his obligations, but it is possible before
the deadline to fulfill the obligation, based on the explicit declaration of the
obligor or according to Under the current circumstances, one of the parties to
the contract understands conventionally and reasonably that the obligation will
not be fulfilled within the stipulated time, in this case, it is necessary to resort to
the guarantee of breach of contract, including termination, as stated in Article 72
of the 1980 Convention on the International Sale of Goods. The existence of the
right of termination due to anticipated violation" has been specified. But it is not
specified in Iranian law. The purpose of this article is to examine this theory and
the extent to which this right of termination can be reflected in Iranian law and
the relationship of this rule with Iranian legal rules and to explain that its
acceptance does not conflict with any of the rules governing Iran's legal system
and can be used alongside other rules can be applied and it can be accepted in
Iranian law.

Keywords:

termination of contract,
prediction of violation,
fundamental violation,
Iranian law.

*Corresponding Author: Jamshid Noorshargh
Address: Assistant Professor, Department of Private ~ Email: jnourshargh@gmail.com
Law, South Tehran Branch, Islamic Azad University,
Tehran, Iran

Mehri Shams, Jamshid Noorshargh, Ahmad Shams, Mehdi Montazer. Termination of the contract before the due
date due to anticipation of violation of Iranian law and the Convention on the International Sale of Goods (Vienna-
1980)



https://doi.org/10.22080/lps.2022.23400.1331
https://www.orcid.org/0000-0002-6028-3845
https://dorl.net/dor/20.1001.1.24237566.1401.6.2.5.4

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 97 to 120.

Extended abstract

1. Introduction

From the point of view of the parties, the
most important issue after concluding the
contract is the timely fulfillment of the
contractual obligations, and breaching the
contract is never in the interest of the
contracting parties. There is a possibility
in long-term contracts that sometimes
one of the parties is willing or able to fulfill
the obligations before the due date. If not,
what will be the legal remedy in this case?
In different legal systems, to protect the
rights of the party affected by the
contract, measures such as the obligation
to fulfill the same obligation, termination
or suspension of the contract have been
considered. However, less attention has
been paid to this issue, whether it is
possible to imagine the right to cancel or
suspend the fulfillment of obligations
before the due date for the fulfillment of
obligations due to anticipated violations?
One of these rules is "the existence of the
right of termination before the due date of
execution due to anticipated violation"
which is stipulated in Article 72 of the
1980-Vienna  Convention on  the
International Sale of Goods. In this article,
while explaining the nature and concept of
the theory and its effects and guaranteeing
its implementation in the convention, the
principles and foundations of this theory
in Iranian law are examined to find out
whether this theory can be accepted in
Iranian law.

2. Methods

The research method in this research, like
most researches in humanities, is mainly in
the form of library and documents. The
method of data analysis in this research is
descriptive and analytical. And the
methods of logical and rational and
inductive arguments are used, which will
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be based on library studies and original
sources and relying on known legal
principles of legal doctrine and also based
on the analysis of the opinions of courts
and arbitration tribunals.

3. Findings

Research findings:

1-Referring to the principle of the
necessity of contracts cannot prevent the
implementation of the theory of
anticipation of violation, because the
principle of necessity obliges the parties to
maintain the contract, but not in every
situation. In fact, the commitment of the
parties to the provisions of the contract is
accepted by the law and customs to the
extent that the rights of the parties and the
fairness of exchange are respected. In
other words, it is necessary for the
agreement of the parties not to impose the
contract on one of the parties. By
presenting a new interpretation of this
principle, it can be seen as the meaning of
fulfilling the reasonable and conventional
expectations of the parties during the
contract.

2- In this theory, the breach of the
contract is only foreseeable, so the other
party cannot be allowed to rule on the
breach of the contract based on
guesswork and probability, and it is not
wise to oblige the obligee to wait until the
execution of the contract. Therefore, it is
the way to balance it, based on concrete
and objective criteria, this theory is
considered to have the effects of a real
violation.

3- Some of the bases mentioned for the
theory of violation prediction go back to
the principle of the rule of will in
contracts, the interpretation of the wills
and requirements of the agreement of the
parties during the conclusion of the
contract. From this point of view, the
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provisions of the theory can be justified
either based on the direct will of the
parties in the contract, or based on the
implied will of the parties, which is the
customary assumption of the contract.

4- Although the theory and its
foundations are not specified in the laws of
[ran, but the basis of violation of an implied
condition accepted by an entity can be
adopted as the basis of the theory, with
this analysis, the right to terminate the
original contract as a guarantee for the
implementation of the violation of the
condition It is implied for the other party.

5- The prediction of the above theory
in the international legal documents is
evidence of the existence of an
international custom regarding the
contents of the theory and indicates the
wisdom of the collective wisdom of the
world and justifies the right of suspension
or termination for the obligor. Relying on
these foundations, it can be said that this
theory not only does not conflict with the
rules and principles governing contracts in
Islamic and Iranian law, but it can be
accepted as a new theory in contract law,
and the effects and rulings resulting from
it can be accepted. justified in domestic
law. Despite this, it is appropriate for the
legislator to clarify this theory in Iranian
law to remove any ambiguity and doubt.

4. Conclusion
Different legal systems use different
methods to prevent or compensate

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 97 to 120.

damages in the law of contracts, but
regardless of the conditions and
circumstances in contractual relations,
there will be no necessary efficiency and
effectiveness, the theory of the article
approved by the Convention on the
International Sale of Goods in 1980 -
Vienna, today it is considered one of the
important rules of international trade law
and it has many effects and benefits, such
as: preventing contractual damages or
increasing them and actually dealing with
damages, creating peace of mind for the
parties and exiting the parties around the
contract from Uncertainty, instability and
worry about the future and the possibility
of concluding a new contract with a third
party seller or the possibility of replacing
goods and speed in the field of commercial
transactions, and in general insisting on
the guarantee of anticipating violations
such as suspension and termination frees
the obligee from the burden of obligations.
A contract that will be violated in the
future is a good guarantee to prevent
losses in a contractual relationship. The
right of rescission with the conditions and
effects listed in Article 72 of the
Convention does not exist in Iranian law,
but the examination of jurisprudence and
legal institutions of the Iranian legal
system indicates the existence of the
necessary grounds for accepting the above
theory in Iranian law. Also, this theory can
be justified based on the implicit condition
that an institution is accepted.
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