--Criminal Law Research --—------

Spring 2022, Vol 10 (38), PP. 37-73 ‘ ATU
jclr.atu.ac.ir DAl | PRESS

DOI: 10.22054/JCLR.2022.57723.2253

Legal Jurisprudential Research in Abolition of Qisas on
the Ground of Victim Provocation
PhD Student, Department of Jurisprudence and

Habib Soryani* Criminal Law and Criminology, Kharazmi
University, Tehran, Iran.

Assistant Professor, Department of Criminal Law
Azam Mahdavipoor | and Criminology, Kharazmi University, Tehran,

Iran.
Raheleh Seyed Assistant Professor, Department of International
Mortezahosseiny Law, Kharazmi University, Tehran, Iran.
Abstract

Victimology studies based on the facts of social life indicate the victim
precipitated in many of criminal homicide. The punishment of the offender
should be determined according to the circumstances of the crime and in
proportion to his responsibility. Whereas in the Islamic Penal Code of Iran,
victim provocation who sometimes is more guilty than the offender, is
allocated to Ta'zir punishments only as one of the mitigating factors. This
article in descriptive and analytical study, aims to research the role of effective
provocation of the victim in abolition of Qisas, considering the results of
victimology knowledge and the necessity of the dynamics of criminal
jurisprudence. The results of the analysis of some traditions on the subject of
Qisas, such as Sahih Suleiman bin Khaled and Sahih Halabi with a new
perspective, indicate the abolition of Qisas due to effective provocation of the
victim. According to the findings of this study, it is necessary to add a note to
the general conditions of Qisas in Article 301 of the Penal Code that the victim
will not have the right of Qisas if he has started the aggression and the
provocation.
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1. The Victim Offender Overlap.
2. The Penal Couple.
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1. That The Victim Has Diminished His Right Not To Be Harmed.
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1. Provocative Defense.
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2. Proportionality.



|98 ] 5l Sk e 50 K05 (58 55 joldd b g B gl 5 gl o)

5 ERB 5 (Dllsy 5 O i e i Ol e &S e slon o 3
pme 513 b 8513513 ble S5 5l g 5 IS a5 5 035 o4 2050 bl 2
& Lo rb 2S5 65 Ol 4 Jlmiali Sl per (AE 5 il e
c)g\”,g.;};@éuj;ﬂL;,c;\;\,,wq:j,'gﬁ“.u,glm@i_;af}u,w,
Gl odaT ol Slas ozt 3 Il I Vil ol g 6 Kl 5 3 e o (g3
ol Hlsly o Kol s a1y 5l ST Ka s g dialgw o Kl SH5LT oLyl o
}x\agyj;&@ly(@w;q\ﬁul S8 Lalsy 53 (OF Az AFV (S
(Sl 8) oS s slsly Coleas 4 5038 g ol &5 K0a file 53 S
S5 Slas 8 o5 5 et Doy g0 03 45 el pl aly s pagie (YPA DN 2 AFY
53 Jlot (8 ma (gllaxt p Ol 5l ol iy 3 dnl 5 S 35 Blge w3
WLl ol o3l L gl o 53 313 Sy (6 S mnal pde 5 i J S
2> 2S5 5 Ol puail 5 Jgte 558 ssmbs 88 L & s 6 55 )3
Sy o3y s G55 p3lan b1 31 L5 4 o3 (Sl gloslylisd 55 pa 53 0T i
Ll 5 on (53le &S WLV YOV (6 ) ol S s bl e 5 05 3l |
A AT ¢ B3l lamen o) 35 slals 5105 Gle s b (51 aadl e Ol 2o &
@ub6,\54{1,‘55%;Ju\gTﬁ»:@\mHC)u,twggw6:,),,,;
483 plosl 3,15 SLasl Ol 5 dal g 315 0T 71 76 ol Slaae | 5l 0L b
2 RS ol s e Sl 8 e U ales al (FFANE S S psn o e)
2 e 3 ik S0 s als Ol gt 4 Ll g e Ll 6l S5)3 (S siae sl 5 o
e 5@ 8 515 ass sl o 53 sdida sy oS e SRS 5 5l 45 LBl (63l 50

Mbgbbﬁajd‘jw.b

B LYY AR (S



VRN Sle | YA o5l | a3 053 48 Gsim fags el alilad | FF

LD - oIS 55 |y adeds 5 e pean (Ashworth, 1976: 292) OUIS s &

03 g5 i i on | e e 5SS G ) s b 55 sha y 1lasls Oy ot 8

S & Bgren S 3503 Dplab sy & 1y oS B 5 B, Ol Sose

445 ol (oS Sy s Kl 53 6K ) Dyl 53 B it A

LS 55 55 (Bentham, 1931: 262) ply o (1SS ianl ods anblsly (g Sl

a5 830 51 ol cnl 530 1355 00 OT e i 55 (61K 4B 55 58
Wl o3 et e 5ol ¢ ol e SL 63,8 o antir

6 3 B S o (S B dlae Jumd 53 VAV Y geme 4l p O 5B YN 33k llas
(S 3l gn 5 0dh 03 o dae [ Lyl 3 ple Caliee e G Ol e 4 Ak o1
ol SIT By 53 ¥YO zSL.,u;r\i;A,mii,;)MJs);vw 55L O sman
0Py By3lan Ol 4o (i il gkt I AU (6 K o Sl ey Sglene
e cplel e 51 2 056 OT Y B3k by Sl ok Oy & i Lo
PR Il iy B S Sl e 4 S e g a5 4L el b
ol (e VAAF wll 3 it 06 55 K i Hde o sl Go3laas diz a 3L 8
e b a0l OBl 65 58 056 ol VYY) 830 g5 G5 Ly Olomen ol
Ol jlowe Cadind 53 ol gn 033 8 Gl 83151 J 257 53 Ol Com o 4 Syl o0
.sﬁf)\}olfs\aébdajycg_gf
e a3 VAV B ST F e ges Sljlome 056 T 3 g s U s ls 8 s
cor ) B 53 WA 53l o (Sl jlone s b G 3 it Jsle Ol gie 4 &5 o0
sl (sl 5 s Bl 2o (el LT b salin Kn s sl al s
Gl O 83l ¥ 53 3 el L 355 4 1y LI 56 4 5 VWY Dol 056 s L

358, b 3leds o SO0 T 3T o e ST ol Jipl 5 plisl 0 g6

1. Aristotle, Nicomachean Ethics, Bk. V, 8.
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1. Victim Precipitated.
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