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ABSTRACT

The International Court of Justice's boldness
in condemning U.S. military and paramilitary
activities in Nicaragua (1986) has been
regarded as a turning point in an evolving
confrontation between the great powers
and the UN judicial body. Now, in the third
decade of the eradication of colonialism,
the International Court of Justice has made
another historical decision against another
great power, declaring the illegality of the UK's
continued presence in Chagos Archipelago. In
addition to the political aspects of Chagos's
Advisory Opinion, there remain several legal
issues which deserve attention. This research
analyzes two important legal issues in this
regard. The first issue is to examine the ICJ
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international customary rule. The author argues that 1CJ has done this
by contraction of the objective element of customary international law
(CIL) and expansion the significance of the subjective one.

Keywords: International Court of Justice, Self-determination,
Methodology, Customary International Law, Chagos.

Funding: The author(s) received no financial support (funding, grants, sponsorship) for
the research, authorship, and/or publication of this article.

Author contributions:

Hadi Dadmehr: Conceptualization, Methodology, Validation, Formal analysis,
Investigation, Resources, Writing - Original Draft, Writing - Review & Editing,
Supervision, Project administration.

Competing interests: The authors declare that they have no competing interests.

Citation:

Dadmehr, Hadi “The Expansion and Contraction of the Elements of Customary International
Law: Analysis of ICJ Advisory Opinion on the Legal Consequences of the Separation of
Chagos Archipelago from Mauritius in 2019” Journal of Legal Research 20, no. 47 (December
11, 2021): 305-330.

306



307

Journal of Legal Research: V 20, Issue 47, Autumn 2021

Extended Abstract]

The boldness of International Court of Justice in condemning U.S.
military and paramilitary activities in Nicaragua (1986) has been regarded
as a turning point in an evolving confrontation between the great powers
and the UN judicial body. Now, in the third decade of the eradication of
colonialism, the International Court of Justice has made another historical
decision against another great power, declaring the illegality of the UK’s
continued presence in Chagos Archipelago. In addition to the political
aspects of Chagos’s Advisory Opinion, there remain several legal issues
which deserve attention. This research analyzes two important legal
issues in this regard. The first issue is to examine the ICJ methodology
in determining the existence of the right to self-determination as an
international customary rule. The author argues that ICJ has done this by
narrowing the role of the objective element of customary international
law and widening the significance of the subjective one. Contrary
to its judicial tradition, the ICJ refused in its opinion to analyze the
practice of states by an inductive methodology. Instead, it focused
more on the content of a number of soft sources of international law
(General Assembly resolutions and conference declarations) to declare
the existence of the right to self-determination as a rule of customary
international law. Although the ICJ has formally maintained its adherence
to the elements of international custom as defined in Article 38 of its
Statute and accordingly should have paid equal attention to general
practice and opinion juris of states, it gives only a marginal role to the
general practice. The court instead of emphasizing the practice of states
in the traditional way, has emphasized the role of General Assembly
resolutions. Although this methodology can serve the objectives of
international law and will circumvent the criteria of the inductive method,
but it should be noticed that determining the existence of a customary
rules that has not established in the practice of states, could increase the
risk of non-compliance by states. The court’s approach in determining
the existence of the right to self-determination as a rule of customary
international law, based on the UN resolutions, should be considered as
the latest example of recourse to the soft law to confirm the existence
of a customary international rule by an international judicial body. In
its advisory opinion, the court has clearly endorsed the international
legislation through non-binding General Assembly resolutions, ignoring
the established practice of states. The court thus finds itself in a right
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position to contribute to the progressive development of international
law by promoting the status of soft law in the sources of international
law. In traditional international law, however, soft law could not play an
independent role in determining the existence of an international custom.
While it may be a clear evidence of the court’s departure from its old
induction methodology in the determination of international custom,
Chagos’s advisory opinion can also provide valuable insights on
how the ICJ established a meaningful link between the normative
elements of international legal system in order to determine the scope
of the right to self-determination. The article suggests how the ICJ has
expanded the scope of the “right to self-determination”, and provided a
different interpretation of what the UK and the US expected. Analyzing
Chagos’ advisory opinion, it may be argued that the role of the 1CJ as
an international court goes far beyond as a subsidiary means for the
determination of international customary rules (as stated in the draft
conclusions on identification of customary international law 2018).
It seems crystal clear that the court has actually become the primary
source for the identification of customary international rules and it does
not consider itself obliged to provide accurate evidence on the general
practice of states, as a constituent element of customary international
law.
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