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28. Art.906. Pour etre capable de recevoir entre vifs, il suffit d, etre concu au moment de la
donation. Pour etre capable de recevoir par testament, il suffit d, etre concu a |, epoque de deces du
testateur.

29. Gaston Griolet, Charles Verge, Code Civil: Annote D, Apres La Doctrine Et La
Jurisprudence (Paris: Librairie Dalloz, 1921), 21st Ed, 305.
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According to the civil code, Art 850 & 851, the devisee must be
existed and born alive, and according to the Art 957 of civil code, an
unborn child can enjoy the privilege of civil rights only in the case of
being born alive. However, in art 852, it is stated, “If the unborn child
become aborted in resulted of a crime, his/her inheritors will receive
the testamentary unless the crime prohibits the heir”. It seems this
article contradicts the before-mentioned articles. According to this
article, the unborn child is identified as a devisee in a case he/she was
aborted in a result of a crime and consequently was born dead. And so
his/her inheritors will receive the testamentary. Despite of exceptional
nature of this rule, and the existence of seemingly contradiction
between Art 852 and the stated Art, some lawyers generalize the rule
of this article to the heir and believe that if the unborn child was
aborted in a result of crime and was born dead, he/she will heir as
well. This article is going to specify the elements of this rule and
investigate its capability to be generalizing to the heir rule.

Keywords: Article 852 of Civil Code, Will, Unborn Child, Abortion
and Inheritance.
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