


http://jlr.sdil.ac.iv/article_32125.html

U:’.Ll)a SESE JLé SEBIBK:" Juwgs & (£ g o
Slliote Cals po3l 5 wS b Hosw Jolsa
Cuzdlo Jloesl Obyz 5 o JbIGm sd=

Toalj i 4

EXVES

P gl bl g e gl diy 8l el (g Joly 3 2l S5,
2385 9 Sl @) 10l ol (258 4 a0 b 3l sl o (el Bl
o lojlo il (glygud 039 4 5 (lalliys dnol a9 o 134939l 5 (houl g ool
Hodliyer 3o 3o seled 8io dyaud (sladoliakad Liwly oyl )3 sl 428 )5 ) \5 aocis
plod 8j)lee s 1y (Molliy drols &S (9o 4y cilosidn, amwgi |y (2l S50l & 2,
by> 53 la S ade aloduns a5 (2> 6353 b (p3Y sl plos Jlosl L) Sl
Slive 2 2l g sladaliahd 339 «5)55 4 Juwgs Clabidl iz il dnles oo o 5
Sald Copegptio a2y 135" plowl ailiangs iy Jlollin i g s 39> acls cole
Ml cela ol 5 o ysuiS plos 5] el (gl dadaliakas )53 cogMe 4y 395
Lojslie csladin plos )0 13 393 oSl gjlwSinlon jolato 4 &S Snls oo 125
6 b allie sl ) € ol 6)Son S g5l o Sm s 4o o e by 5
by (Ul deSlore (sl dilaio sla)g 28 (LAS b )l Cosl g (g (21
B9 9 5 pd g ClanMo gy p (o Ll Ul ] o i ol aisled s3lslel
Wl g Sluslpe (ola ks g aseSis mio cilanio o ydld Sliondi 03 4 dilinwgd puly
ot gl g Jlager Jolgw )3 s (5l 9 (013 (5 2 Mo Jlosl b2 5
Cuegpio dalys Bod> Molloye (ld 9 pd o8> (2bo)l (e L9y 13 B85 (s
23 )38 gy 9485 3y90 Jallor o e 1) ol slaline 5 395 & Juogs

1ojly wulS

lialo (gl Olands climgd b 39> g s B9 9] 4 Jugd 2L (S50
Caial (lyouis (slandoliala

Email: z.taghizadeh.p@gmail.com s bblb aode olSily 5l Juasallé b g Mollops Goa> Sidngs, *



(WA¥=YV) YV si> (slouimg}y dloxo ARA

doddo
S99 4 ey S Mo 31 3 1) (55 Joo5 o Sl conMo ol
S Sl Mo 085 sl (Mallog oo 585 2 0l 2 3T gl 0
Sloyxo 5l By amd o 0jla] (Fed € o & ] oWty Cun Mo cals oy iils
03905 o | (Malloye ool g o g wloadb (Malloyn Shliz 5 ply <8550 5T
4251 led aeSlore g e eilodgel jddon 2 1) (6 Aol g 9 (soges ol
Ol Al 4Bl oA ol )9S L (slabaly S5 (Ll g wacte 95 e p 2
eSSy Slilore Nl oud Jloe! Sbyd Sialy 3550 50 lpamie JLw ads o i8>
&3l 9 oo ¢ Sz Sl GUiS (JB b 5l ogede Jlosl g (Mol ]2
390 Loluil den (g9 5l g 00 b Glex pled > (Mollopm 85, o & (b
shlg- S Jool & Jos (lp Lacdys iSa) cpl jlcnl 48,5518 504
gl Tl LT daSoxe 4 e JBIY | 03905 sloome deSlxe 4 a8l 1l cllic
el 5l S &1 398 4o & o > IS5 L 450 sy &0 o
el sl ly ol b 6)9—38 p2 01D 5 sl e o oSl &S 53 il oo
) oo iz o (2 ol g el 0 (A8 o) (98 oS A > ()9S L8
CeMo Jloeh 0gMe 39S 0 Cgmme 2 53 Jol (glas 298 0,135 145 o
gy alos o olnsl 2 g el (Bye Aty (s (b3 Sjml) 3)90 50 Sler
sgles lilre g 5eSws pldele (38,5 i )3 e |y (b Uzl Wlgie
(6353 i b (335 03l (glacaliaad ;3 socie o lojls cutal (glyp—3 (5
ollinn il g oo ade saes Bio a1y e @ds 5 Jlogwr Jolo— 13 21y

355 pf)d) € Sl CunMo? Sl (gl idgs (gow jl 43 S ploul W ol a5 aad o Ui (Su )b aaleds L)
colpo @ o] 50 Jg2 45 23,5 o b (3o WA ()8 & (et )5 5l i 0195 ) Sl Do dund agrie
Can Mo (Fu )b a5l oMbl gly lodls i (Wab cdl b ya) ol s oUjaly clibre (gly 1y 265 531
1SS Sl
Zhenhua Li” ,Universal Jurisdiction under international law ,“Asian-African legal Consultative or-
ganization] ,essays on international law ,[forty fifth anniversary commemorative volume.167 ,2001 ,
available at:
http://papers.ssrn.com/sol3/AbstractNotFound.cfm

2. Brown Bartran, “The Evolving Concept of Universal Jurisdiction”, New England law Review, vol.
35: 2/2001, P389, available at: http://heinonline.org/HOL/LandingPage?collection=journals&han-
dle=hein.journals/newlr35&div=25&id=&page=/
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1. Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331, 8 .L.M.679 at art.
31(2) (¢).
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1. Res 1816 of 2 June 2008, at para 11, available at: http: www.marad.dot.gov/.../UNSCR_1816- SIT
IN_SOMALIA .pdf Res ,2008 ,1846 at para .14 Available at :http :ww.consilium.europa.eu/uedocs/
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James Gathii, “The Use of Force Freedom of Commerce, and Double Standards in Prosecuting Pirates
in Kenya”, LEGAL STUDIES RESEARCH PAPER SERIES, NO. 8,2010- 2011, p133-134. available
at: papers.ssrn.com/sol3/papers.cfm?abstract id=1620626
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Murray v. United Kingdom, Appeal. No. 18731/91, 22 Eur. H.R. Rep. 29, 37-40, 48(1996). For more
information, see Basil Ugochukwu, “Comparative Fair Trial: Between the African and European Hu-
man Rights Systems,” available at: http://papers.ssrn.com/sol3/papers.cfm?abstract id=1579844.
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Michael Bahar, “Attaining Optimal Deterrence at Sea: A Legal And Strategic Theory For Naval An-
ti-Piracy Operations”, (40) Vanderbilt Journal of Transnational Law. 1, 36, (2007), 41. Available at:
papers.ssrn.com/sol3/papers.cfm?abstract _id=982679
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Marie Woolf, “Pirates can claim UK asylum”, Sunday Times, April 13, 2008, available at:
http://www.timesonline.co.uk/tol/news/uk/article3736239.ece.

5. Eugene Kontorovich, “Piracy and International Law”, Global Law Forum, Jerusalem Center for Pub-
lic Affairs, available at:http://www.globallawforum.org/ViewPublication.aspx?Articleld=96.
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1. See S/Res/1918/2010

2. Report of the Secretary-General on possible options to further the aim of prosecuting and imprisoning
persons responsible for acts of piracy and armed robbery at sea off the coast of Somalia, United Na-
tions Security Council Document, S/2010/394, 26 July 2010.

3. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopt-
ed10 December 1984, entered into force 26 June 1987) 1465 UNTS 85,online at: http://www2.ohchr.
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org/english/cat.htm
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. European Convention on Human Rights is formally known at the Convention for the Protection of
Human Rights and Fundamental Freedoms. The text, as amended by Protocol No. 11, with Protocol
Nos. 1,4, 6,7, 12 and 13.

. Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954)
189 UNTS 150 (Refugee Convention), available at: www2.ohchr.org/english/law/refugees.htm

N

w

. International Covenant on Civil and Political Rights (‘ICCPR’), for further information:
http://wwwz2.ohchr.org/english/law/ccpr.htm

4. Due process rights or fair trial guarantees

ol

. Rome Convention for the suppression of unlawful acts against the safety of maritime navigation of 10
march 1988. SUA Convention, article 7, available at: http://www.cfr.org/publication/20645.

[=2]

. Exchange of Letters Between the European Union and the Government of Kenya on the Conditions
and Modalities for the Transfer of Persons Suspected of Having Committed Acts of Piracy and De-
tained by the European Union-Led Naval Force(EUNAVFOR), and Seized Property in the Possession
of EUNAVFOR, from EUNAVFOR to Kenya and for Their Treatment After Such Transfer, Annex
2009, available at:.www.asil.org/ilib090515.cfm
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. That a transferred person be brought promptly before a judicial authority to determine the legality
of their detention, EU-Kenya Agreement, para 3(b); International Covenant on Civil and Political
Rights (ICCPR), art 9(4), available at: http://www2.ohchr.org/english/law/ccpr.htm, art 9(4); and Eu-
ropean Court of Human Rights (ECHR), art 5(3), available at: http:// http://www.echr.coe.int/echr/
homepage_EN
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Kathryn Westcott, “Pirates in the Dock”, BBC News, http://usproxy.bbc.com/2/hi/africa/8059345.
stm (21 May 2009).sited in Douglas Guilfoyle, Counter-piracy law enforcement and human rights,
International and Comparative Law Quarterly, vol 59,January 2010,p159. Available at: http://ilmc.
univie.ac.at/uploads/media/Guilfoyle_Piracy_and_Human_Rights.pdf

—_

. Prompt trial or a right to ‘trial within a reasonable time or to release, EU-Kenya Agreement, para 3(c);
ICCPR, art 9(3); and ECHR, art 5(3).
Wgh daSbre (SgilB o0l SHo 5 bl loj il sl YF Gk Wb uegiie aS" WS o jyi0 LiST bl 9
S5
Constitution of Kenya, available at: http://kenya.rcbowen.com/constitution

N

. The right to trial in “a fair and public hearing by a competent, independent and impartial tribunal
established by law, see: EU-Kenya Agreement, para 3(d); ICCPR, art 14(1) (second sentence); and
ECHR, art 6(1), (first sentence).

3. The right to be informed of the charges against one, to have adequate opportunity to prepare a defence,
to be tried in one’s presence (with legal assistance where necessary), to examine the evidence, to have
an interpreter and a right to silence, see: EU-Kenya Agreement, para 3(f)(1)—(7); ICCPR, art 14(3)
(a)—(g); and similarly ECHR, art 6(3)(a)—(e).

4. The presumption of innocenc, see: EU-Kenya Agreement, para 3(e); ICCPR, art 14(2); and ECHR,
art 6(2).

5. The right of review as to sentence by a higher Kenyan court, see: EU-Kenya Agreement, para 3(g);
ICCPR, art 14(5).

6. The right to cross-examine witnesses, see: Constitution of Kenya, Art. 77(2)(e), available at:
http://kenya.rchowen.com/constitution

7. The right not to give incriminating evidence against oneself, see: Constitution of Keny, Art. 77(7).
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. Douglas Guilfoyle, “Counter-piracy law enforcement and human rights”, op.cit, 153.

2. Contrast Sale v Haitian Centres Council, 509 US Reports 155, 179-80 (1992), available at:
http://www.cerium.ca/IMG/pdf/LEGOMSKY.pdf. See further: Douglas Guilfoyle, “Shipping Inter-
diction and the Law of the Sea”, Cambridge University Press, 2009, 222-226, available at: http://
assets.cambridge.org/97805217/60195/frontmatter/9780521760195 _frontmatter.pdf;

E Lauterpacht and D Bethlehem, “The Scope and Content of the Principle of Non-Refoulement:
Opinion”, in Erika Feller, Volker Tirk, Frances Nicholson, “Refugee Protection in International

Law: UNHCR’s Global Consultations on International Protection”, Cambridge University Press,
Cambridge, 2003, pp110-15, 159-60.

3. Convention against Torture (‘CAT’), Art 3(1).
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4. Office of the High Commissioner for Human Rights, Conclusions and Recommendations of the
Committee against Torture (United States of America) (25 July 2006) UN Doc CAT/C/USA/CO/2
(‘Committee against Torture (USA Recommendations))’ para 20. Available at: http: www2.ohchr.org/
english/bodies/cat/docs/reportingprocedure/ CAT-C-GRC-Q-5.doc - 2009-02-02

5. Exchange of Letters between the European Union and the Government of Kenya, op.cit, at 56.

6. Annex to Exchange of Letters, at 51.
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1. EU Council Joint Action 2008/851/CFSP of 10 November 2008, on a European Union Military Opera-
tion to contribute to the Deterrence, Prevention and Repression of Acts of Piracy and Armed Robbery
off the Somali Coast, OJ (2008) L301/33, may be available at: http://eur-lex.europa.cu/LexUriServ/
LexUriServ.do?uri=0J:L:2008:301:0033:0037:EN:PDEF, Art. 12(1).
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Tullio Treves, “Human Rights and the Law of the Sea”, BERKELEY JOURNAL OF INTERNA-
TIONAL LAW, Vol. 28, http://www.boalt.org/bjil/docs/BJIL28.1_Treves.pdf

3. For further information, see: http://www.lloydslist.com//ll/news/view/Article.htm?articleld (visited
on 15 December 2010); US Office of Naval Intelligence, Civil Maritime Analysis Department, World-
wide Threat to Shipping, Mariner Warning Information, 17 Oct. 2008, at para. 10; Sited in Tullio
Treves, “Piracy, law of the sea, and use of force: Developments off the coast of Somalia”, European
journal of international law, Vol. 20, no.2, 2009, p 408. available at:
http://ejil.oxfordjournals.org/content/20/2/399.short

4. Right to an effective remedy
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1. Chahal v United Kingdom (1996) 23 EHRR 413, paras 151-2 available at: http: www.bailii.org/eu/
cases/ECHR/1996/54.html; Jabari v Turkey (2000) 9 BHRC 1, para 50. The Court has made no dis-
tinction between deportation and extradition proceedings for art 13 purposes: Ben Khemais v Italy,
ECtHR, Application no 246/07 (Judgment) 24 February 2009, para 80; Mamatkulov (n 193) para 124.
See for further information,http://www.publications.parliament.uk/pa/ld200304/ldjudgmt/jd040617/
ullah-1.htm

2. David Harris and others, “Law of the European Convention on Human Rights”, (2nd edn), Oxford
University Press, Oxford, 2009, p.564. Available at:
http://www.amazon.co.uk/Harris-OBoyle-Warbrick-European-Convention/dp/0406905940

3. Meijers Commitee, “Comment on the Agreement between the EU and Kenya on the Transfer of
Persons Suspected of Piracy to Kenya”, available at: http: www.statewatch.org/news/2009/may/eu-
meijers- cttee-kenya.pdf (20 May 2009).

(bbb aoMe oISl (Jlall s s 5] )15 883) 58 Mallopss o Lo yd Sl i (islofl s F
M (VYAA

oty 25 4y s zikae (D90 gun (Bb Catio bewaMo () (693 o Jlos! 13 (STsl bl jogad 3.0
Dybse Slilore cogiune (6 pia dasla lizg (3500 50450 2 b pyore Mo 93 y2 ) al jlai3 g0

FO by ol S

ol Voo A Jlo pd Jlo lojlo el (glyss YADY 6)las dolizad (o guas ;5 S ylaily B les lylobsl &y 2SS Y



(WA¥=YV) YV si> (slouimg}y dloxo WY

1 ey o i &y amlio Jooly 2byd (95 Jlasl AaSloe (slys polail olSals S
ol sl ol 3l Sy g0 oozl Tglite (clagSl 5l g3 e olSols oyl LSt
o5al> 4 Yé,gl.w GoMuS g (gl (Mol (6508 50D line \u"B SaS olBaly S
Lol L i gl g o lojlow Gyb 51 a8 el Taslgy Malliy (g8
5 Bl S5 (B laSix (b 5] )5l 3 5 2 mlir S8 > Joh—ne
6553 (solaid] olaly Ky LS5 (3w i g bl (e b5 Ll 1,
S 943k paS Sl iyl pleyoe (aba) Sl xS ole (e Al 2l
CanMo Jlosl cas 13 a8 (6,50 i T35 pbul Jlog—w Hlued (clayguiS” ||
Sg) » 4 dool al i foa ol Plalises (claolSals sl wgei zylas s so llollipe
sl 5" 3he Jle ol "ol 539 olgd b sl Molli dasl
65 Calghus 2y (gl a8 SlaolEaly (o J@LSAGWK oS o 53 oolall 549
(Jbe yobo &0 JSUi5 90elS 9 (3 05l 13w mli2 LSl (sl ol
Sl ISisie odalre yy e (o3 0501 SOP g lalisre daSiore S ¢ o]y B39 a0
Sdads b Lﬁud‘%g dalisee claolEsly 5l d)§€.° P o 0y ﬂ«uf:)'hu 9 Cu Mo
e gazes Jlosl b lladliye @lad asle lalliye 8055l (elin) 51 o8 pe Vong 51
ol Niggmle Boi> 5 ool
OS5 4 ygilae deSloe 319 ol s8I S Ll ool 45 3 o atiS
b Lol ey o 5o s 8o g 43 g5 ls e gy Llod 51 aSul 3gmg b e lyd (635
w2byd 091 Lol led K LS5 #Blg,d (awgydigy (o3l OIS e g baplyg
2945 SG colorite Ctldjl it g 4eSoro (gl clio (Boi> w2 )l o Mol

<http://www.un.org/news/press/docs/2008/SC9541.doc.htm>
Ad Hoc Criminal Tribunal

1.

2. International Criminal Tribunal for the Former Yugoslavia
3. Inrenational Criminal Tribunal for Rwanda
4.

American Society of International Law, “Piracy off Somalia: The challenges for international law”, An-
nual Meeting, March 26, 2009, Available at: <http://www.asil.org/human-rights-humanitarian-law.cfm>

5. Hybrid Tribunals

6. Special Court for Sierra Leone

7. lIragi High Courts

8. Extraordinary Chambers in the Courts for Cambodia
9.

Dominik Zimmermann, The case for an International Piracy Court, 2010, Available at:
<http://www.Internationallawobserver.eu>

10. Special Domestic Chambers
11. Substansive Law
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1. ASIL Meeting, op.cit.

2. Milena Sterio, “Fighting Piracy in Somalia (and Elsewhere): Why More Is Needed”, Fordham Inter-
national Law Journal, Vol 33, Issue 2, 9.

3. Rigopoulos v. Spain case, no. 37388/97, see for further information, Tullio Treves, Human Rights and
the Law of the Sea, op.cit, 7-8.

4. Medvedyev et al v. France case, No. 3394/03, available at: http://www.echr.coe.int/echr/, No. 3394/03.
And Tullio Treves, “Human Rights and the Law of the Sea”, op.cit, 7-8



(WA¥=YV) YV si> (slouimg}y dloxo WY

55 0l 3l Llad )3 e (oly Mol onlizul b bl ol 0 ol 43,55 &g
ol @ OlFe 38 2byd Bl S5 plest 4 oads iyl ol cunsg jogad
4 ao5lix (0b)> lagys by (IS ddye p plagie Byl 450D Jugte JY A
9B il sl LS ol gleilato slacgd 4 gl pdus plia b g p3Y Cte
ol 93 3550 2ol sl yg—iS (6t Foi> Slags GASL el ashl (658" cudai
Ol (alad &g paal i (hlaislo (B ps o w5 nl &g aalss o)) le
o> 9 ol yd ei> aslgd Cunl blo )ty Boi> (2bg)l (> oS (Sl o5 amd 0
e GOl 4 gilae shl a1y (oS las Coles &5 A el o0 |y Jlollige

Tl lael o)

@2Ld bl p» Cuodo Jhs!l YL yo 5o diliwgd piv Fodo OllasYs .Y
S e o (21> (U3aly pogas y3 (] Jlos! Cubll g b pty o> cols)
ol el Gl 4 el con Mo Jlosl b2 3 2oke colio (g ieks Sl
Ob3ly JUB 55 595 4 Juwgs Cusgpbio Jdod dy o g 003 1,8 4Blie 590 | il

Sy meles Malliy Goi> Hlaie jl 2l

Curol (515900 (sA0lalaS 5> diliwgd puly (398> Caley &1 Jg3 ol )1 - A

Qb}m\) Lojyle ub)> 5 ),5).) Lngchs {:Lo.'i ool d‘)ﬁ—':’ dolialad cliw 5
weyad 95 BB lke sbygr—wilyS Jlosl Cublbay g aslyyy (Mollye
éby pals 2l (58l

1. Tullio Treves, “Human Rights and the Law of the Sea”, op.cit, 7-8.

2. Roger Middleton, “Pirates and How to Deal With them”, Africa Programme/International Law Brief-
ing Note: AFP/IL BN 2009/01, Chatham House, 22 April 2009, pp4-5. http://www.chathamhouse.
org.uk/files/13845 220409pirates_law.pdf

3. Tullio Treve, “Piracy, law of the sea, and use of force: Developments off the coast of Somalia”, op.cit,
409. and Tullio Treves, “Human Rights and the Law of the Sea”, op.cit 7-8.
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4. S/RES/1851 (2008), para 6 and S/RES/1863 (2009), para 15 and S/RES/1814 (2008), para 16 and 17.
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1. Int’l Law Ass’n, Draft Report on Meaning of Armed Conflict in International Law (2008) (disputing
British court decision treating Somalia as a non international armed conflict). Sited in Eugene Kon-
torovich, “A Guantanamo on the Sea: The Difficulties of Prosecuting Pirates and Terrorists”, North-
western University School of Law Public Law And Legal Theory Series, No. 09-10, p261. Available
at: http://papers.ssrn.com/sol3/AbstractNotFound.cfm
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3. Fallen into the power of the enemy, See Third Geneva Convention art. 4, Aug. 12, 1949, 75 U.N.T.S.
at 140. www.icrc.org/ihl.nst/.../6fef854a3517b75ac125641e004a9¢68

4. Eugene Kontorovich, “A Guantanamo on the Sea: The Difficulty of Prosecuting Pirates and Terror-
ists ,“op.cit.261 ,
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2. Ryan Goodman & Derek Jinks, “International Law, U.S. War Powers, and the Global War on Terror-
ism”, 118 HARVARD. LAW REVIEW. 2653, 2659 (2005); available at:
http://www.law.harvard.edu/faculty/rgoodman/pdfs/GoodmanJinksintlLawWarPowersandGlobal-
WaronTerrorism.pdf

3. Minimum procedural guarantees
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. Lassa Oppenheim, “International Law: A Treatise”, Volume 1, 1905, 330. Available at: http://www.
amazon.com/International-Law-Treatise-Lassa-Oppenheim/dp/0217852041

10. Eugene Kontorovich, “A Guantanamo on the Sea: The Difficulty of Prosecuting Pirates and Terror-
ists”, op.cit, 257.
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. See Tullio Treves,“Piracy, law of the sea, and use of force: Developments off the coast of Somalia”,
op.cit, 412-413 and NATO Parliamentary Assembly, 169 CDS 09 E (2009), The Growing Threat
of Privacy to Regional and Global Security, 40, available at: http://www.nato-pa.int/default.asp?
SHORTCUT=1770
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Michael Passman, “protection afforded to captured pirates under the law of war and international
law”, Tulane Maritime Law Journal, Volume 33, 2008.available at: http://www.law.tulane.edu/tlsjour-
nals/maritime/index.aspx
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4. Eugene Kontorovich, “A Guantanamo on the Sea: The Difficulty of Prosecuting Pirates and Terror-
ists”, op.cit, 259-262.

. Prisoners Of War (POW)
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1. International Tribunal for the Law of the Sea (ITLOS), Award of 17 Sept. 2007, 47 ILM (2008) 66.
2. International Tribunal for the Law of the Sea (ITLOS), Award of M/V Saiga No.2.

3. International Tribunal for the Law of the Sea (ITLOS), Award of I’m Alone

4. International Tribunal for the Law of the Sea (ITLOS), Award of Red Crusader

5. [1999] ITLOS Report 10, at para. 155.see: http://www.itlos.org/

6. Para. 445 of the Award referring to para. 191 of the sl el o) 22 Judgment of 27 June 1986 in
Nicaragua v United States [1986] _inSals (Ao o) 3 Rep 14. See: www.uio.no/studier/emner/jus/
jus/JURS5540/h09/.../Nicaragua.ppt
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1. See Tullio Treves, “Piracy, law of the sea, and use of force: Developments off the coast of Somalia”,
op.cit .413-414.
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Jusgs 50> 3,15 0 580 YV 83l V u T 55 3 o ale p83 oguad )3 docie Jo VA0 &oliziblge Jite jobo & ¥
1S5 pled o sl (5y98 bulyd (o 53 Jgiine ygb 2 &S ol 5wl 45

Agreement for the Implementation of Provisions of the United Nations Convention on the Law of

the Sea of 10 Dec. 1982 Relating to the Conservation and Management of Straddling Fish Stocks
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and Highly Migratory Fish Stock, opened to signature in New York on 4 Dec. 1995, 34 ILM (1995)
1547, available at:
www.un.org/.../convention_agreements/convention_overview_fish_stocks. htm
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. The principles were considered in another context by the International Tribunal for the Law of the Sea
in the case of Saiga 2 (see: http://wwuw.itlos.org/start2_en.html). See also the case of S.S. ‘I’m alone’
(Canada/United States, 1935), UN.R.ILA.A., Vol. II1, 1609 and The Red Crusader case (Commission
of Enquiry, Denmark—United Kingdom, 1962), I.L.R., Vol. 35, p. 485. Further information is available
at: http://www.chathamhouse.org.uk/files/15221 011009piracy law.pdf
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. Tullio Treves, “Piracy, law of the sea, and use of force: Developments off the coast of Somalia”,
op.cit, 413.
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1 ABSTRACTS

“The legitimacy of using force against Pirates off
the coast of Somalia; emphasis on the necessity
of observing international human rights consider-
ations in exercise of jurisdiction”

Zakieh Taghizadeh
Abstract:

Piracy and armed robbery against ships at seas off the coast of Soma-
lia, the Hornof Africa, Gulf of Aden and recently the Gulf of Guinea in
West Africa have been at the forefront of the attention paid by the inter-
national community and specifically the United Nations Security Coun-
cil to the serious crisis posed against international trade, security and
safety of maritime navigation. In this regard, UNSC resolutions have
already expanded the narrower scope of international law on piracy so
that the international community tempted to fight against piracy and
armed robbery against ships at sea extensively by applying all neces-
sary instruments. However, such measures of using of force according
to the UNSC resolutions should be carried out based on the international
human rights law and international humanitarian law to be considered
legitimate. Furthermore, in these resolutions, UNSC urges all States
and international organizations involved in fighting against piracy to
establish an international cooperation mechanism as a common point of
contact for counter-piracy activities near Somalia, and to enhance the
judicial capacity of regional states to combat piracy, including the judi-
cial capacity to prosecute pirates. This article aims to investigate about
the legitimacy of using force against pirates off the coast of Somalia
and the Gulf of Aden, firstly based on an inquiry about the international
human rights law considerations (in particular guarantees to a fair trial,
prohibition of torture and inhuman and cruel treatment during the ex-
ercise of jurisdiction over pirates) and secondly a study on the practice
of the European Court of Human Rights (ECHR) and the International
Tribunal for the Law Of the Sea (ITLOS).

Keywords:
Piracy, Use of Force, Human Rights Law, Humanitarian Law, Guar-
antees to a fair trial, UN Security Council Resolutions.
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