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3. Report on Child Soldiers, United Nations Security Council, 2011.
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5. Convention on the Rights of the Child, Article 1, Visited at http://www2.ohchr.org/english/law/crc. htm

6. (GC IV, art. 51), (GC IV, art. 68, and AP |1, art. 6(4)) and (AP |, art. 77(5)), child soldiers, April 2011,
Visited at www.redcross.org/ihl

7. (GC IV, art. 24), (GC IV, art. 38(5)), (GC IV, art. 50), (GC IV, art. 89), (AP I, art. 77(2) and (AP II,
art.4(3)(c)), child soldiers, April 2011, Visited at www.redcross.org/ihl

8. Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of
Child Labor, Article 2, Visited at http://www.ilo.org/ilolex/cgi-lex/convde.pl ?C182
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15. Lisa Alfredson, “Child soldiers, displacement and human security”, p. 2, visited at
http://www.unidir.org/pdf/articles/pdf-art1728.pdf

16. J.-M. Henckaerts, “Study on customary international humanitarian law, Article 136”, Visited at
http://www.icrc.org/eng/war-and-law/treaties-customary-law/customary-law/over view-customary-law.htm

17. Ibid.
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19. Barbara Fontana, “Child Soldiers and International Law”, African Security Review, Vol. 6, No. 3, 1997,
Human Security Project, Institute for Security Studies.

20. Volker Druba, “The Problem of Child Soldiers”, International Review of Education, Vol. 48, No. 3/4,
Education and Human Rights, Jul., 2002, pp. 271-277

21. Suffer the Children: the Psychosocial Rehabilitation of Child Soldiers az a Function of Peace-Building,
by Julie Guyot, Howard University School of Social Work, Washington, D.C., 2007.

22. Cape Town Principles and Best Practice on the Prevention of Recruitment of Children into the Armed
Forces and Demobilization and Social Reintegration of child Soldiers in Africa, Visited at
www.unicef.org/emerg/files'Cape_Town_Principles(1).pdf

23. Fact sheet: Child Soldiers, Visited at http://www.unicef.org/media/media_pr_childsoldiers.html
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24. Y ou +1'd this publicly. Undo

The United Nations Children's Fund

25. Ibid.

26. Cape Town Principles and Best Practice on the Prevention of Recruitment of Children into the Armed
Forces and Demobilization and Social Reintegration of child Soldiers in Africa, Visited at
www.unicef.org/emerg/files’'Cape_Town_Principles(1).pdf
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27. Children affected by Armed Conflict: UNICEF Actions, May 2002, p. 12, visited at reliefweb.int/
.../893C5BFA8DO1FF3CC1256E85004A7F86-Child

28. Ibid, p. 21.

29. Ibid.

30. Guide to the Optional Protocol on the Involvement of the Children in Arm Conflict, The United Nations
Children’s Fund (UNICEF), New Y ork, December 2003, pp. 37-40.

31. Children affected by Armed Conflict: UNICEF actions, May 2002, p. 69, visited at reliefweb.int/
.../893C5BFA8DO1FF3CC1256E85004A7F86-Child
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Violations of International Human Rights Law and Serious Violations of International Humanitarian Law”
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49. Decision assigning the Situation in the Democratic Republic of Congo to Pre-Trial Chamber I, ICC-
01/04-1, 5 July 2004 (notified on 6 July 2004), p. 4.

50. Decision on the Prosecutor’s Application for Warrant of Arrest, Article 58, 10 February 2006, ICC-
01/04-01/06-1-US-Exp, reclassified as public on 17 March, Decision onthe Defense Challenge to the
Jurisdiction of the Court pursuant to article 19 (2)(a) of the Statute, 3 October 2006 (notified on 4 October
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56. Adrian Fulford (presiding judge)

57. Visited at http://www.lubangatrial .org/2012/03/14/lubanga-guilty-of-use-of-child-soldiers/
58. Elizabeth Odio Benito
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Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995 (“Tadi¢ Interlocutory Appeal Decision”).
70. ICTY, Prosecutor v. Tadi¢, Case No. 1T-94-1-AR72, Appeals Chamber, Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995 (“Tadi¢ Interlocutory Appeal Decision”).
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Wilmshurst (ed.) Perspectives on the ICRC Study on Customary International Humanitarian Law, 2007, pp.
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85. Enlistment

86. conscription

87. recruitment

88. SCSL, Dissenting Opinion of Justice Robertson; See also Roy S. Lee (eds.), The International Criminal
Court, Elements of Crimes and Rules of Procedure and Evidence, 2001, p. 205.
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91. the Prosecutor v. Fofana and Kondewa
92. SCSL, CDF Tria Judgment, para. 192.
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100. Prosecution’s Application for Leave to Appea the “Decision giving notice to the parties and
participants that the legal characterization of the facts may be subject to change in accordance with Regulation
55(2) of the Regulations of the Court”, 12 August 2009, ICC-01/04-01/06-2074, paras. 22 and 23. See also,
Prosecution’s Further Observations Regarding the Legal Representatives’ Joint Request Made Pursuant to
Regulation 55, 12 June 2009, |CC-01/04-01/06-1966.
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103. Appeals Chamber, Judgment on the appeals of Mr. LubangaDyilo and the Prosecutor againstthe
Decision of Trial Chamber | of 14 July 2009 entitled “Decision giving notice to the parties and participants
that the legal characterisation of the facts may be subject to changein accordance with Regulation 55(2) of the

Regulations of the Court”, 8 December 2009, |CC-01/04-01/06-2205.

104. Decision on the Lega Representatives’ Joint Submissions concerning the Appeals Chamber’s

Decision on 8 December 2009 on Regulation 55 of the Regulations of the Court, 8 January 2010, ICC-01/04-
01/06-2223, para. 35.
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Cape Town Principles and Best Practice on the Prevention of Recruitment of Children into the
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Convention on the Rights of the Child, 1949, available at
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Druba, Volker, The Problem of Child Soldiers, International Review of Education, Vol. 48,
No. 3/4, Education and Human Rights, Jul., 2002, pp. 271-277

Fact sheet: Child Soldiers, Visited at:
http://www.unicef.org/media/media_pr_childsoldiers.html

Fontana, Barbara, Child Soldiers and International Law, Published in African Security
Review, Vol 6, no 3, 1997, Human Security Project, Institute for Security Studies

Geneva Convention, 1949, available at www.redcross.org/ihl
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http://www.icrc.org/eng/war-and-law/treati es-customary-law/customary-law/overview-
customary-law.htm

ICTR, The Prosecutor v. Sylvestre Gacumbitsi, Case No. ICTR-2001-64-A, Appeals
Chamber, Judgment: separate opinion of Judge Schomburg, 7 July 2006 (“Gacumbitsi Schomburg
Opinion™).

ICTY, Prosecutor v. Deldli¢ et a.,Case No. IT-96-21-T, Trial Chamber, Judgment, 16
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2004

ICTY, The Prosecutor v. Milomir Staki¢, Case No. IT-97-24-T, Trial Chamber, Judgment, 31
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A Legal Scrutiny through the First International Criminal
Court regarding the Enlisting and Conscripting the Child
Soldiers in National or International Armed Conflict

Zakiyeh Taghizadeh & Fatemeh Hadavandi

Enlisting and conscripting the “child soldiers” in International or Non-
international Armed Conflicts is a tragedy which has been surviving all
through the 21™ century despite of all great enormous development of
human being in this sense. Children are the victims of such a sad tragedy;
they are being taught by governmental personnel or militias as well to
fight over the supposed enemy. However, enlisting and conscripting
children under the age of fifteen years by political groups is a prohibited
act according to Article 38 of Convention on the Rights of the Child
(1989). In addition, having considered further numbers of protected
subject, article 4 of the Optional Protocol to the CRC on the Involvement
of Children in Armed Conflict establishes eighteen as the minimum age
for compulsory recruitment and participation in hostilities. Furthermore,
these measures were condemned within the meaning of articles
8(2)(b)(xxvi) and 25(iii)(a) of the Statue of the ICC. The importance of
criminalizing the enlisting for the ICC was so great that the court
delivered its first judgment regarding the situation in the Democratic
Republic of Congo in the case of the "Prosecutor v. Thomas Lubanga
Dyilo™ on 14th March 2012 mainly in the charges of enlisting and
conscripting children under the age of fifteen years into the FPLC and
using them to participate actively in hostilities from a certain period,
early September 2002 to 2 June 2003. He was convicted to lifetime
imprisonment on these grounds. Within a very short period, just right
after delivering this judgment, International Court of Sierra Leone has
issued a similar judgment on 16th April in this regard. This article
presents an overview of the established legal framework for protecting
the child soldiers in international law of armed conflict. It also discusses
the experience and practices of the International Criminal Court
concerning the issue of children and criminal responsibility. This paper
further elaborates on the precise role and upcoming place of the ICC in
establishing a new judicial precedent dealing with the phenomenon of
enlisting child soldiers.

Keywords: Child Soldiers, Rights of the Child, Enlisting and
Conscripting, International Criminal Court, International or Non-
international Armed Conflicts
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