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ABSTRACT

Starvation of civilians as a method of
warfare is prohibited in armed conflicts.
This proscribed conduct is criminalized as
a war crime by international criminal law.
Taking into account international instruments
and jurisprudence, this paper seeks to
conceptualize starvation and its constituent
elements. As an international crime, starvation
requires three elements. First, contextual
element and that is the conduct should be
committed in the context of an armed conflict.
Second, material element which defines the
concerned conduct as depravation of civilians
from objects indispensable for their survival,
which implies that the term of starvation goes
behind its literal meaning that is limited to
depravation of food and water. Third, mental
element which requires the perpetrator to
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intend to starve civilians as a method of warfare.
Keywords: Indispensable Objects for Survival, Humanitarian Assistance,
Humanitarian Law, Armed Conflict, Inchoate Crime.
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Extended Abstract]

Parties to an armed conflict does not have an absolute right to choose
means and methods of warfare. A number of methods of warfare are
specifically prohibited. Armed conflicts do not give to parties engaged
carte blanche to fight in any manner they wish. International Humanitarian
Law prohibits the use of those means and methods that are indiscriminate
and that violate the distinction principle. Civilians and non-combatants
should be protected from war damages and harms. Denial of quarter,
pillage and perfidy are among those prohibited methods of warfare. In
addition, it is a customary rule under International Humanitarian Law
to use starvation of civilians as a method of warfare in armed conflicts.
In other words, starvation should not be used as a weapon to realize the
military objectives and gain military advantages. According to Article
54(1) of the 1977 Additional Protocol I, “Starvation of civilians as a
method of warfare is prohibited.” The same rule is provided by Article
14 of the 1977 Additional Protocol II, governing non-international armed
conflicts. This proscribed conduct amounts to war crimes in international
criminal law. Pursuant to Article 8(2)(b)(xxv) of the 1998 International
Criminal Court’ Statute, “[i]ntentionally using starvation of civilians as
a method of warfare by depriving them of objects indispensable to their
survival, including wilfully impeding relief supplies as provided for
under the Geneva Conventions” constitutes a war crime in international
armed conflicts. This prohibition also applies to non-international armed
conflict. Employing starvation as a method of warfare could be seen
in a large number of recent conflicts, such as war in Yemen and Syria.
In Syria, for instance, the Shi’a minority in several small towns and
villages were under siege for nearly four years, without access to food
and medicine. Taking into account the importance of this war crime, this
paper seeks to conceptualize starvation and its constituent elements by
studying international instruments and jurisprudence. The main goal of
this paper is to promote accountability and public awareness of the this
grave breach of international humanitarian law. As an international crime,
starvation requires three elements. First, the contextual element and that
is the conduct should be committed in the context of an and be associated
with an international armed conflict. In other words, to be considered as
a war crime, the prohibited conduct should be sufficiently linked with an
ongoing armed conflict, otherwise it is just an ordinary crime. Moreover,
the perpetrator of starvation should be aware of factual circumstances
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that establish the existence of an armed conflict. Second, material element
(the actus reus) which requires that the perpetrator deprives civilians of
objects indispensable for their survival. This definition implies that the
term of starvation goes behind its literal meaning and thus is limited to
depravation of food and water. In this sense, deprivation from medical
devices and medicines, fuel and electricity, as well as means of shelter
and clothing may amount to starvation. Moreover, attacking, destroying,
removing or rendering useless objects indispensable to the survival
of the civilian population, including foodstuffs, agricultural areas for
the production of foodstuffs, crops, drinking water installations and
supplies and irrigation works, is also prohibited. It should be recalled
that warring parties has an obligation to avoid hampering the access to
objects indispensable for survival because they are under an obligation to
distribute relief supplies to the civilian population. Therefore, willfully
impeding relief supplies fall within the legal meaning of starvation. This
prohibited conduct could be committed by using sieges and blockades,
aimed at preventing the population from being supplied with necessary
objects for survival. Third, as other crimes, starvation as a war crime
requires the mental element (the mens rea) which requires that the
perpetrator have intentionally deprived civilians of objects indispensable
to their survival and to intend to starve civilians as a method of warfare,
whatever the motive, whether in order to starve out civilians, to cause
them to move away or for any other motive. Starvation as a method of
warfare is considered as the specific intent. Starvation is an intentional
and purposeful act. Nonetheless, this crime does not require proof of a
harmful result. Indeed, starvation is a prohibited process, irrespective
of its inhumane consequences. It also implies that it is enough if the
perpetrator continues with a course of action that would have led to a
criminal consequence in the ordinary course of events, even if such a
consequence was not desired.
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