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4. http://www.sjsu.edu/faculty/harris/Eng101_TQpositivism.htm (03.01.2015).

5. Objective reality

6. Ought

7.1s

8. Legal Statements and Positivism: A Reply to Joseph Raz, in Eugenio Bulygin, Essays in Legal
Philosophy, Oxford University Press, 2015, p. 143.

9. Symposium on Method in International Law, 305.

10. Soft Law

11. Kelsen, Principles of International Law, 418.

12. Symposium on Method in International Law, 239; See D'Aspremont, Non-state actors from
the perspective of legal positivism: the communitarian semantics for the secondary rules of
international law.
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13. See D’Amato, "The Neo-Positivist Concept of International Law", 321-324.
14. Symposium on Method in International Law, 411.
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16. Paulus, "Law and Politics in the Age of Globalization", 472.
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18. Weil, "Towards Relation Normativity in International Law", 441-442,
19. Voluntarism
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26. Superior order
27. Ex post facto
28. International military tribunal
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34. Command Theory
35. Absolute Sovereignty
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39. Superior

40. Inferior

41. Patterson, A Companion to Philosophy of Law and Legal Theory, 244-46.

42. Kammerhofer, "The Pure Theory of Law and Its Modern Positivism: Internatinal Legal Uses
for Scholarship”, 365-367.

43. Kelsen, "Collective and Identical Responsibility in International Law", 530-533.
44. Mack, "The Law on Ultra Vires Acts and Contracts of Private Corporations”, 212-ff.
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45. Dixon, McCorquodale, and Williams, Cases and Materials on International Law;, 401-403.
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47. Paulson, "Classical Legal Positivism at Nuremberg", 142.
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49. Paulson, "Classical Legal Positivism at Nuremberg", 144.
50. Cf. Adams, Philosophical Problems in the Law, 46.
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International Law", 210- 215.
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Legality: Positivistic Foundation
of the Penal Institutions in International Law
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Abstract
Positivism is distinct from natural law theories in that it holds that

there is no necessary conceptual connection between law and
morality, but Positivism sometimes has been diminished into pure
formalism. While Formal procedures of formation of the rules and
institutions in international law could be considered as a formalistic
aspect of positivism, positivism may also enter into foundational
frameworks in which the norms and the procedures could be formed.
In this context the positivistic aspect of creation of legal institutions
in international criminal law could be considered as an important
element in evaluation of the legality of institutions. The principle of
non-retroactivity of obligations, doctrine of act of State and the
superior order are some of the relevant examples. In this article by
focusing on the legal foundations for formation of the criminal
institutions in international law, we will consider whether the
Nuremberg was a legal criminal institution in international criminal
law and how it is possible to generalize the criteria of legality to
other international criminal institutions.

Keywords: legality, positivism, Nuremberg, legitimacy, formalism,
International Criminal Law, criminal justice.
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