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ABSTRACT

The TPF funder is an investor in a monetary claim lodged before a court or
arbitral tribunal. By involving a TPF funder, a claimant may attract the
necessary resources and expertise in litigating or arbitrating the claim. In
return, the TPF funder is promised a part of the proceeds if the claim is
successful. If the claim fails, the TPF funder, rather than the claimant, bears
the expenses involved in the litigation or arbitration

Against this background, this report posits that cost-shifting rules in
investment arbitration could be made more predictable by introducing
standardization in the assessment of such costs and a system of advance
deposits for potential cost orders
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INTRODUCTION

Investment arbitration is a peculiar mixture of features from classical
commercial arbitration, public (international) adjudication, and domestic
court procedure. Generally, investment arbitration involves a sovereign host
state (the recipient of international investment), which is the respondent in
the arbitration procedure. Typically, the claimant is a foreign private
investor who challenges acts and measures of the sovereign that somehow
detrimented the investor’s interests (for example, nationalization and
expropriation). The object of the investor’s claim is mostly obtaining
compensatory damages for harm caused by the state’s alleged breach of the
applicable standards of review.

In investment arbitration, the jurisdictional basis may be different. It tends
to be based in the underlying investment treaty. Depending on the specific
treaty at hand, the investor may state a claim pursuant to the UNCITRAL
rules, ICSID rules, ICSID Additional Facility Rules or a generic ad-hoc
arbitration structure. In typical operation for various BITs, the recipient state
generally consents generally in advance to compulsory dispute arbitration
with foreign investors as a group, rather than as a specific and nominated
counterpart. In investment arbitration, the jurisdictional basis may be
different. It tends to be based in the underlying investment treaty.
Depending on the specific treaty at hand, the investor may state a claim
pursuant to the UNCITRAL rules, ICSID rules, ICSID Additional Facility
Rules or a generic ad-hoc arbitration structure. In typical operation for
various BITs, the recipient state generally consents generally in advance to
compulsory dispute arbitration with foreign investors as a group, rather than
as a specific and nominated counterpart.

a third-party funder includes any person or entity who pro-vides monetary
support to a party involved in an actual or potential dispute, with a view to
obtaining a return on the original monetary investment.1 Third-party
funding can be, and is, provided in all types of disputes across many
different jurisdictions. Yet, despite its prevalence, there is currently no
provi-sion in arbitration institutional rules explicitly defining third-party
funding.
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The first entity to promulgate guidelines regarding third-party funding
was the IBA in its Guidelines on Conflicts of Interest in
International  Arbitration, last revised in 2014.6 The IBA centers its
definition of a third-party wundere on the funder’s “direct economic
interest in the award... in addition, the IBA guidelines also place a duty on
parties to disclose the identity of their third —party funder to the arbitral
tribunal.

PURPOSE

Third_ party funding has gaind increased visibility and understanding
globally’ as evidenced through’ on the onelhand’ the growing tolerancelof
its use by courts and tribunals across different jurisdictions and through the
enactment of legislation” on the. other. Such regulation is applicable in
international arbitration to the extent that the seat of arbitration chooses to
apply its domestic laws to international arbitrations seates there’ like in
Hong Kong and Singapore. In addition’ it is possible that a domestic court
deciding whether to recognize’ confirm’ enforce’ or vacate an international
arbitration award many apply its own laws on third _ party funding to
enforance its domestic public policy in accordance with Article v of the new
York Convention

These types of investments can be made to support any or all of the
jurisdition’ merits’ or enforecement phases of an award’ paoviding
flexibility to both a claimant and the third _ party funder. This investment is
made on a nonrecourse basis’ meaning that the claimant has no obligation to
reimburse the third _ party funder if the claim is unsuccessful.

METHODOLOGY

This study is applied in terms of purpose and descriptive-analytical in terms
of methodology and nature. The necessary data and statistics were collected
by library method.

FINDING
Concerning the rules on shifting legal costs of the prevailing party, in
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default of choice the law of the seat of the arbitration (lex arbitri) is
decisive.80 In European commercial arbitration, the English rule (also
known as the “costs follow the event” rule§1)

This is a full shift on an indemnity basis of both the prevailing party
solicitors’ and arbitrators’ legal fees. In more diluted forms, in ordinary
court procedure in some jurisdictions (such as Germany), the costs of the
prevailing party are shifted to the losing party according to a fixed tariff
and/or a percentage proportional to the claim

By contrast, the U.S. commercial arbitration system tends to build on the
“American rule,” meaning that every party bears its own legal costs,
although parties may agree otherwise. Likewise, public international law
litigation resembles the American rule. In conclusion, the models for cost
shifting can be summarized as follows:

e English rule Loser pays both own expenses and all costs of the opponent,
insofar as these adverse costs are deemed reasonable by the arbitral tribunal
e American rule Each party bears own costs ¢ German rule Loser pays both
own costs and those of the opponent, according to a fixed tariff and/or a
fixed percentage, proportional to the claim

No such predictability exists. In international investment arbitration, the
English and the American rules are used alternately. A definite trend
favoring one or the other has not yet emerged.

CONCLUSION

Recent deveiopments and changes in domestic regulations continue to bring
third — party funding to the forefront of international arbitration’
generally’and investment arbitration’ in particular. Third — party funding has
graduated from a new funding mechanism to a widespread financing tool
used in international arbitration. Third party funding of claimants in
investment arbitration brings to light challenges inherent in the design of the
investment arbitration system that will soon need to be addressed.

Although there is little empirical data on the behavioral implications of TPF
involvement, there is a strand of research on the behavioral influence of
various remuneration methods in civil litigation. Based on available
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empirical research, these influences of the TPF arrangement on the behavior
of the involved parties seem plausible: A TPF funder will be (more) likely
to ¢ Emph A TPF funder will be (more) likely to ¢ Emphasize the risk of
(partially) losing the case or not fully disclosing the chances of success e
Merely take on highly meritorious claims e Prefer to take on higher-value
cases, and therefore perform a focused risk assessment in accepting the
claimant’s case by optimizing due-diligence efforts to minimize adverse
selection and moral hazard,e gaining access to information held by the
claimant essential for the assessment of the viability of the claim, and
avoiding mistakes by inserting clauses in the TPF contract shifting
associated risks of withheld information to the claimant e Try to keep the
TPF arrangement undisclosed and confidential if there is uncertainty of the
effect of disclosure on the court/arbitrators decision concerning both
substantive issues such as quantum of damages, causation, contributory
negligence, and procedural issues such as cost-shifting orders e Want to
control the litigation strategy if it feels that either claimant or their counsel
is not applying an appropriate strategy e Monitor and control cost of legal
counsel (probably strongest under the American rule, slightly less strong
under the German rule, and weakest under the English rule) Claimant will
be (more) likely to e Weigh costs and benefits of litigation more consciously
before deciding to take out a TPF e Have incentive not to disclose to the
funder information that would diminish the chances of acceptance of the
case Respondent will be (more) likely to e Settle with claimant for a higher
amount if they know the claimant has resources to pursue litigation (TPF as
leverage) e Try to establish if there are inappropriate liaisons between the
TPF and the arbitrators in order to challenge the latter
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Court of Arbitration, Note to Parties and Arbitral Tribunals on the Conduct of Arbitration
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sites / 3/ 2017/03 / ICC - Note - to - Parties - and - Arbitral - Tribunals - on the - Conduct -
of - Arbitration



Yo Sl 6515 Loy (55918 50 EIB aseds Jlo ol (Hlos 0,53,

DAk SMalee o5l o Sl (S Hsba A
ol 518 e -
r§>¢§i,-|&u.m,>—
Soler Gl by s 18wl -

b (S 15 o g Y1)
0525 3| g 55 B e Jold 2B Jaind 8 Gl s Jaw 5 ol (NI e e S
i 5 OIS e s 458l i 5d) Ol 5o L sama sy 5 il ok (1 oL s
3553 ol a4y I e o 463 jnaied dhoo (bl T b go okig 5 48 Sloj 835 o0
plem b IS5 4 g on e I e o g5 ol 55 St 5l el s OT 5 g
slaa 3 ol 31 515 (sbolie (sl il on corkd @) e sl oe o b 0S5 5
(S5 e J b 5 b Cs b oS5 zals el Jb gl ele (g 63 65 enlial (g5l
38 03lial I e gy pl 3 calalae S5 o b b el b cOlee Sl 5L
Sl Jol b (slaos o Sl slem (sl Bl o (S o 51 £ 55l oo
g5 ol s Lo EIE et SIS e 5 cadalne O3, b g3 s Jlzel (S 3o
ple Sy g 534S Cline p sy nl 0 58 oa plonil S8 LG 2 s S e e
S Gl st 5 LS 55 (s s alolan (oo O3 b (oS 03 gy on Tl e
S8 I esd

S e )
For example, the dissenting opinion of Dr. Kamal Hossain in Teinver v. Argentina sets out
the terms of the funding agreement between the claimants and Burford Capital Limited.
From any compensation paid to claimant, Burford Capital Limited would be entitled to
receive "40% of the first $ 100 million [,] 30% of the net recovery amount between $ 100
million and $ 500 million [,] 25% of the net recovery amount between $ 500 million and $
800 million [, and] 15% of the net recovery amount above $ 800 million. “See Teinver SA
et al. V. Argentine Republic, ICSID Case No. ARB / 09/1, Dissenting Opinion of Kamal
Hossain, 20 (2017).
2- See, e.g., Press Release, Eco Oro Minerals Corp., Eco Oro Minerals Announces
Investment by Tenor Capital (July 22, 2016), http://www.eco-
oro.com/s/NewsReleases.asp? ReportID = 756943. See also Sebastian Perry, Claimant sells
securities linked to ICSID Award, GLOBAL ARB. REV. (Oct. 28, 2011).
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See, e.g., Press Release, Owens - Illinois, Inc., 01 - Reports Second Quarter 2017 Results
(2017), http://mwww.oi.com/Newsroom/O-1-REPORTS-SECOND-QUARTER-2017

RESULTS: -Continued - strong - business - performance - and- favorable - non -
operational tailwinds - drive - 2017 - earnings - guidance - higher / (stating "a European
subsidiary of the Company sold to a third party its right, title and interest in amounts due
under its arbitration award against Venezuela. Consideration, the subsidiary received a cash
payment of $ 115 million, and retains a modest potential upside depending upon recovery
of the award. In the event the award is partially or completely annulled, the subsidiary may
be required to repay up to the entire amount of the cash payment to the third party. ").
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For example, this structure could work well in situations where the same law firm is
regularly used by the claimant against the same respondent State. A good example of this

type of situation is the recent set of solar energy claims arising from the same measures
brought against Spain pursuant to the Energy Charter Treaty
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One can easily see that, if a party becomes aware of the other party's litiga tion budget, an
incentive might be created to bring dilatory requests or arguments simply to exhaust that
budget before the case is over. Cases abound where legitimate claimants threw the towel for
budgetary reasons only. Investment arbitration - and international arbitration generally -

would have nothing to gain from favoring such tactics, which it spends a great deal of time
and energy fighting otherwise.



oy Sl 6515 Loy (55918 50 EIB aseds Jlo ol (Hlos 0,53,

(SLeMbl (g5leolid 5 gilulzdl Ll 53 Caglie gl Jboodd el slacs b ol S
e b a0 03,57 HLiad JLis 40 s ey Lol ¢S oslizal e b 6le oo ol gl
3L 5l 6,8 sl 5 cudlid 4 5L b ol sls ¢ opl ol ¢l 4 gud 5 Ctls 3L () colti
.w&g;)l,w«oT@muuuﬁd,\fquﬂ»;,yﬁt,&g,&éu

= Lsd 99, CIU Lasd S b b aS ool sls iy & ol ol il
Glwolis 4SS Slaedsy , 5o e,\_:s@;,t;\fguﬁ@L;\o,u\jﬁssfu__féu&);
)\,JJ\,QT&QJJ\HJJ_?&;‘J;L-au}ﬁﬁ‘spwvwluuﬁj\fquﬂ
(05,55 slwslis U 03,5 (ilucslisd) 5,50 53 opl 51 SG sl o Son ¢ ol ol ¢S o
55l b e 3l g i 53 EIB Lased IS wle pu ol S g &K1 BT
O slotiyy Bk ,s o 0T sy 3l o LT, sl azdls o sls lagssls > ¢ 50
atlas g 53 O plae 03,5 Gesie g gluld joliabl gl o Jlus (il O )5 oyl
S 25l ol ILS Lol sls 48 ol 5 Koe 503 (65 51 .Sl S5 (6 2t (S lwilis
SIS wle ;48 s Hlses LagT Lal el O =l b s I s 108 e
5 s 15 0T S 8735 s S s b a8l 0 L i, o 1) SI6 i
S eslizal 0T 51 1,5

O9lio § b yb 5910 LI caudlal 1)

st el el L i 5 (o3l lacbasl 4 (21 S I w5 )sls 5o
wjbd_ax;,@\)‘pw,msﬁfﬁwx,;dmuG;Jb&“ﬁy;,\”\“f@t
NS otalns) S o i 4 ¥le

S ol Slosls HL 5 CodS @ wly 3L A b Ml (65515 i 0 45 IonsT
el Glaslas ladl 5 b 51 S| Dl S 5l b (i e 1) Ol oL 5 D
(Bolivar 2010:1)..5 5" (¢ K b b 51 L Olysls Bl osdl 5

G Jits Sslad Jlasl (6l o 015 e 45 Liib YU ST Do 5 S b 5131 L 05515 1 CSID outalas -
25 slael T



o5 § o 0 Loy (oLl §gdi> aoliiils Yoy

o b e LaisT Ol als Il 5 3 b o panidd 5 SN SN 51 (6,8 gl 6l
,‘éugwat{jmpuﬂgk&du@w&gsfdu,u;\fw,,su;l
O gameseS” il 68 51V Ay 53 Jlis (gl (BOrN 2009: 1479) Ltz s LOT JMazal pols
Yzt &8 ool 5 (s 5lulidl aiss (UNCITRAL) oz Jlo Olejlo Hhadlipy & lows 5 i
Aol ) ol o A 0355 o als Il 5 B3,b o 350 53 g 90 SALS 5 sl Csls
o130l sl ot Slasl b abasly 55 gzt S oK 1 S o Y41+ UNCITRAL
23 m sladys 5 sl ol Sl o Sn a8 (anld a b sl 8 e 13 s e
S ey Isb 53 5555 Olatl 0lej Sl esls S Ladl oo i ol ISl (3 b g 5550
S Syl S ST Ll s 0l 5 b 1 1y (b oo B Ok il sl
ST ey DU Jdd g fo 5570 Sl e (1 diBl 0 s Tyl 5 oyl 1 o) o
055 n So3ls ol Bla L sy b B L oS glabal gy Sl ASS (o 8 s (4SSN
Ly 3 5m 5 (LSO 51 i o8l g8 e osdte . (Malintoppi 2008: 794).c il o3 S5 451,
el ST shay sl K il o Slomn |y ok 5 55Len 5 531 oy ol (5l
Al gl

5 8o sl LSy 4 Sy yshiten 45 s HS5 5 oyl 53 sl e ol
3 sl (0l pl Oon Il dmm 7 313 R 5 ol Al 3 b DU s ke
Sl 5 b g o SLbL 1 SLadl o wlinate Jlad sl o) g onl 53 o3lizals o IS
S 55 b (5L 5915 Ol ¢l o gPhs .l ez Jay s Jals; 0L o sl
3505 PS5 Slodis e 53 5313 Olyear 5 oip S5 3 sl Ol ety Coul (e NS5 5 o
Lol as oisls 00,8 Moy a8 555 o0 Lol blumign 5 by 53 o () L 58 Jos
Bl 185 sl (LBl 43I 0y 53 HKes Slasls b o b 51K AL s e

Gl SN A a3 ekt 5 glaylpl 5 (sslos (sla oDl s Ol sls SN J s
S5 el s 4 slosl gl faadl ) siws 5 Yoo F (IBAYIA) Lo slasses Ol sl
23 ol sl glasaly Ol s o adl o (65l 53 s 3L a5 (IBA) & S sls
el slas Ikl (Sheppard et al.2009:136). 428" o 41, (6l Jos) (g lulidl 5 40
J_?\.:J:f@jﬁi)bCjﬁwd‘yq\)aLJﬁQbW‘j‘@;b}@&g}.}bdgiaBA)



Yoo Sl 6515 Loy (55918 50 EIB aseds Jlo ol (Hlos 0,53,

G g Al sl (sl ansls als JMawl 5 B,b o 5)5e 55 g se 35 Jshne 33
S 35 1y oks slow|

sl olaasl Ble oSy 53 5515 (S S lie cla Janll) 2> o (Moses 2008: 131)
Li S el 5l Ol b | 5 bl e JolS 5oba b 53 8 S ol Sa s dal s
3l 2L LSS 8 55150 3l b b 51 (S Sl ke peae b Sl (ke Sy
b L LaOT dob syl aS alis 5 ol 2 e Jaall ) sms S gd copl o sDhe 35 dal g
(opd b 5SS 4 B oy slie &6151 O goma (631 90) LS L1 5 5 Sl Al 5

CIE sl (S5 4 lo g (SRl o Lad w9, Y-Y

g 3 o [y EIB ase s 510 e 5ol 65515 5 Mol o8 515 ki
e g D9 5 Sl gl sbas ¢ Jleods el O b claodip 51 (5 53 Ailes S
5> 45) " Oxus Gold. "8 % sls ) 5 Jae ¢l 03 S (g 5luolis |y ‘_g)\.lfm.uﬁ SleMb
Sl s oo 058 Olal s sl 5 ol 48 Ol (65 o b (Sl 01K
33650 IS b w4875 S lebl o€ 513 0y ol ) 6l o oF (UNCITRAL)
o=l solwlisl 8\}5 2 3 lewl ul 055 asle pee s 4 Loul anilis (650 Al
sd Al Jlie O bl oladl Ol gea Ll o oMb

(von Goeler, 2013:126)

el sl &Jlfua};&)\fqbﬂ G g A3 o ) giwd (5500 o8 sls ol i 5o
Lg)jl_sd{icdl_':aLg\ﬁ.sfijbgj\fqhﬂbi\,&.u:)}m:SQT@&&.Q).’\JA{W
Ot SIS a1 51,5 5ed (6 (1S Al pur DM o5 Jo Mol S g0 3
GLaolSsls 30y ol 6cd 8 S Sy, 5 (T&S) 2 OVT bl 5 Sl jgas &S5
5 S e o i Ly 1 p e o7 (S (5313 oonta L

S wle 5 613wl o A 5550 53 0y ol 5 (Machinery, et al, 2012:481)

Ly (T&S) x5 &S 5 Lo 5 b 3o Sl o als s ped 40 cuBls 5 5 i oDest|

1- Oxus Gold. Republic of Uzbekistan, UNCITRAL Arbitration Proceeding, (2015).
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Award, p 86 (2003) (noting the "considerable difference in the amount paid under the
tender offer for the assets related to the Landfill US $ 4,028,788 - and the relief sought by
the Claimant, amounting to US $ 52,000,000 ...); Wena Hotels Ltd. v. Arab Republic of
Egypt, ICSID Case No. ARB / 98/4. (Ruling that "the Tribunal is disinclined to grant
Wena's request for lost profits and lost opportunities given the large disparity between the
requested amount (GBE 45-7 million) and Wena's stated investment in the two hotels.
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