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Abstract

The point of departure in the present article is distinguishing two fundamental
philosophical-legal questions as follow: ‘Why are we allowed to punish’ and
‘Why do we punish’. Since the focus of traditional approaches has been
mainly put on the latter question, jurists have failed to pay scant attention to
the former one. Addressing the first question leads us to reflect on ‘the
permissibility of applying coercive measure against human beings, not the
goal pursued through such application’. This leads[] wBurther on to reflect on
the four strictly deontological theories of punishment, the last of which (the
right forfeiture theory of punishment) is discussed here. The right forfeiture
theory of punishment which itself can be discussed in the light of two weak
and strong versions has faced various challenges raised by its critics. I,
defensively, address four challenges of ‘indeterminate authorization’, ‘status’,
‘suitability’, and ‘duration and breadth’ by an argumentative-critical method.
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Joseph Raz (1977), “The Rule of Law and Its Virtue”, Law Quarterly Review, 93 (2),
pp. 195-211, esp. 198-202; lan Mcleod (1999), Legal Theory, MacMillan Press, esp.
pp. 198-202; and Lon L. Fuller (1978), The Morality of Law, New Haven Press.
3. State neutrality.
4. Meta-principle.

LSO 0

Steven Wall (2010), “Neutralism for Perfectionists: The Case of Restricted State
Neutrality”, Ethics, 120 (2), pp. 232-256.
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John Kelly (1994), A Short History of Western Legal Theory, Oxford University Press.
2. Wrongdoer.
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Joel Feinberg (1970), The Expressive Function of Punishment, reprinted in Joel
Feinberg, Doing and Deserving, Princeton, NJ: Princeton University Press, pp. 95—
118.

2. Utilitarianism.

3. Moral education.

4. Expressivist.

5. Restitutive theory.

6. Societal safety-valve.

7. Retributivism.
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2. Permissibility of punishment.
3. Strictly deontological theories of punishment.
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4. The right forfeiture theory of punishment.
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2. Logical premises.
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Alan H. Goldman (1982), “Toward a New Theory of Punishment”, Law and
Philosophy, 1 (1), pp. 57-76; and Christopher W. Morris (1991), “Punishment and
Loss of Moral Standing”, Canadian Journal of Philosophy, 21 (1), pp. 53-79.
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1. Moral right forfeiture.

2. As right holders.

3. Being human being.

4. Capacity of rationality.
5. Capacity of autonomy.
6. Less human.
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1. Volenti principle.
2. Abandonment of right.
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Gerald Dworkin (2011), “The Limits of the Criminal Law”, in The Oxford Handbooks
of Philosophy of Criminal Law, Eds. John Deigh and David Dolinko, Oxford
University Press, pp. 3-16; Arthur Ripstein (2006), “Beyond the Harm Principle”,
Philosophy and Public Affairs, 34 (3), pp. 215-24.
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Jeffrey Reiman (1985), “Justice, Civilization, and the Death Penalty: Answering van
den Haag”, Philosophy & Public Affairs, 14 (2), pp. 115-148.
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1. Lex talionis.
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1. Intuitionists.
2. (meta) ethics.
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Don E Scheid (1980), “Note on Defining 'Punishment”™, Canadian Journal of
Philosophy, 10 (3), pp. 453-462.
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