Journal of Legal Research: V 21, No. 50, Summer 2022

Overview of the Criminal Justice System of the People's
Republic of China with Emphasis on Fair Trial in the
Preliminary Investigation Stage in Comparison with Iran

Fateme Fallah Nezhad!, Jafar Koosha*?, Mohammad Ashouri?,

Rajab Ali Goldoust Jouybari*

1. Ph.D. in Criminal Law and Criminology, Faculty of Law, Theology and Political Science, Science and

Research Branch, Islamic Azad University, Tehran, Iran.
Email: fallahnejad.fateme@yahoo.com

2. Associate Professor, Department of Criminal Law and Criminology , Faculty of Law, Shahid Beheshti

University, Tehran Iran.
*. Corresponding Author: Email: Jkoosha@yahoo.com

3. Professor, Department of Criminal Law and Criminology, Faculty of Law, Theology and Political
Science, Science and Research Branch, Islamic Azad University, Tehran, Iran.

Email: ashouri@srbiau.ac.ir

4. Associate Professor, Department of Criminal Law and Criminology , Faculty of Law, Shahid Beheshti

University, Tehran, Iran.
Email: rajabgoldoust@gmail.com

187

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/JLR.2022.153653

Received:
12 May 2021

Accepted:
14 July 2021

Published:
22 August 2022

e
El..-.

ABSTRACT

China has a rich history and culture but the
legal system of the country is quite new and
young. Many who got accustomed to their
legal system,court decisions,and regulations,
are wondering why China as a great nation in
terms of area and population didn't formulate
its current Criminal Procedure Code until
1979. In this country,the trend toward a
socialist free-market economy, concerns
related to following human rights, and forging
investments have resulted in the review and
amendment of Criminal Procedure Code in
1996, 2012, and 2018. Several outcomes
of the new code are as follows: approval of
presumption of innocence and specifying
several of its effects, e.g.the necessity of
interpreting in dubio pro reo (in doubt, for
the accused), forbidding the act of compelled
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self-incrimination, and prescribing the lawyer's intervention with several
restraints in the primary investigation stage. Iran Criminal Procedure Code
(1392) is also moving away from the inspection system in the primary
investigation stage toward adversarial criminal procedure obliging the
criminal procedure process actors to follow fair trial principles and
respect the rights of the accused to defend himself/herself. Although this
Code has considered several suitable sanctions for violating the rights
of the accused,they don't seem enough. Recently, the two countries
have involved in mutual partnerships in different areas based on mutual
benefits but there has been no research carried out to compare the subjects
of criminal law in both countries. Therefore, it seems fit to carry out the
current research on this subject.

Keywords: Fair Trial, Primary Investigation, Defendant's Defense
Rights, China,lran.
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Extended Abstract]

Today, the evaluation of legal systems in different countries at an international
level is reflected by their human rights standards as enshrined in the laws and
regulations of these countries. Most governments try to align their domestic
laws with international human rights instruments. Fair trial is one of the
foremost manifestations of human rights. The term applies to the general
safeguards envisaged in order to implement the course of the proceedings with
regards to the rights of both parties. Governments are committed to ensure a
fair trial for their citizens in a diverse number of ways, including the legislation
and the provision of effective executive measures. These safeguards are various
and some of them such as the right of access to an independent, impartial and
competent court apply to all cases while others such as the presumption of
innocence, the right to remain silent and the right to object to detention depend
on criminal proceedings. So as part of criminal justice, these safeguards today
organize a structure applied to achieve justice coupled with fairness. Also,
the value and credibility of any judicial authority are bound to fairly honor
the rights of the parties involving the prosecutor, the accused, the criminals
and the witnesses. In the present thesis, the foremost manifestations of the
fair trial of the defense rights of the suspect and the accused are taken into
account which is considered an integral part of the fair trial; and it includes
a set of options and privileges required by the suspect and the accused in a
fair trial in order to defend themselves against a claim levelled on them in a
free and humane condition. In the meantime, China's criminal justice system
is going through a stage of great changes with new criminal codes pertaining
to international human rights documents seeking to protect the human rights
of citizens for fair trials. Therefore, under the influence of the fair trial model,
the purpose and orientation of criminal proceedings have changed in recent
years, one of the most important of which is related to the expansion of the
defendant's defense rights in all stages of criminal proceedings, including
preliminary investigations. China has a rich history and culture but the legal
system of the country is quite new and young. Many who got accustomed to
their legal system, court decisions, and regulations, are wondering why China
as a great nation in terms of area and population didn't formulate its current
Criminal Procedure Code until 1979. In this country, the trend toward a socialist
free-market economy, concerns related to following human rights, and forging
investments have resulted in the review and amendment of Criminal Procedure
Code in 1996, 2012,and 2018.Several outcomes of the new code are as follows:
approval of presumption of innocence and specifying several of its effects,
e.g. the necessity of interpreting in dubio pro reo (in doubt, for the accused),
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forbidding the act of compelled self-incrimination, and prescribing the lawyer's
intervention with several restraints in the primary investigation stage. with the
recent changes in the structure of the Iranian criminal proceedings with enacting
criminal procedure act 2014 more than in the past in the Iranian judicial system
is evident. Iran Criminal Procedure Code (1392) is also moving away from
the inspection system in the primary investigation stage toward adversarial
criminal procedure obliging the criminal procedure process actors to follow
fair trial principles and respect the rights of the accused to defend himself/
herself. In this law, in addition to confirming the right of the accused to assist
the defense lawyer in the preliminary investigation and emphasizing the right
of the lawyer to accompany the accused at this stage, the Iranian legislature has
taken effective steps to remove the restrictions of the previous law. However, in
some cases there are restrictions on the defendant's access to a lawyer. Although
this Code has considered several suitable sanctions for violating the rights of
the accused, they don't seem enough. Recently, the two countries have involved
in mutual partnerships in different areas based on mutual benefits but there
has been no research carried out to compare the subjects of criminal law in
both countries. Therefore, it seems fit to carry out the current research on this
subject.
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