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ABSTRACT

Participation in the drafting of the Aktau
Convention, and especially its signature by
the Government of the Islamic Republic of
Iran, while implicitly acknowledging the
weakness of the position of “common and
equal legal regime”, is a realistic move in
terms of international law and relations.

The Aktau Convention has partly adopted the
concepts of the International Law of the Sea in
regulating the legal regime of the Caspian Sea,
including the concepts of territorial waters,
fishing area and the baseline, but at the same
time has itsown innovations and characteristics
in other areas, such as a dual regime governing
surface waters and the division of the seabed.
There are also unresolved issues and potential
for disagreement.

The Interpretive Declaration issued by the
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then-Iranian Foreign Minister, issued on the occasion of the signing of the
Convention on the Legal Regime of the Caspian Sea, which stated, "the
Islamic Republic of Iran recalls and notes the relevant provisions of the
1921 Agreement, as well as the 1940 Agreement on Trade and Navigation
between Iran and the Soviet Union", raises the following questions: Is
the move in reminding the treaties of 1921 and 1940 inconsistent with
the signing of the Aktau Convention? Will the Iranian government ratify
the Aktau Convention in the near future? Will the Iranian government
not immediately be in the position of proclaiming and using the 15-mile
territorial waters and the 10-mile fishing area?
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Extended Abstract]

The Treaties of Golestan, Turkmenchay and Akhal significantly reduced Iran's
access to the coasts of the Caspian Sea, to the extent that even in the post-Soviet
era, Iran never had a serious commercial, military and economic presence in
the Caspian. After the collapse of the Soviet Union and the creation of new
coastal States in the Caspian shore, there was no territorial replacement that
would affect Iran's coastal access to the Caspian Sea. The new coastal States all
succeeded to the former Soviet Union in the latter’s territory. The concept of
being a Soviet successor means that a “replacement of one State by another in
the sovereignty over the territory” of the Soviet Union has occurred.

According to the International Court of Justice's continuous, long-term
and sustained jurisprudence, the principle of "land dominates the sea" is the
fundamental principle of international law, whereby the status of land is the
point of departure for determining the maritime rights and duties of coastal
States. In other words, land is the source of power that the State exercises for
territorial extension towards the sea.

The treaties of 1921 and 1940 had few territorial provisions in terms of the
legal regime of the Caspian Sea. The possibility of shipping in the Caspian Sea
for Iranian and Soviet flagged ships, and the existence of a 10-mile miles fishing
area for the littoral States, were the most important provisions that could derive
from these treaties and could appertain to some concept of a legal regime. The
right to use the sea for shipping does not necessary entail ownership rights over
the sea, let alone any apportionment of the degree or percentage of any such
right. The designation of a 10-mile fishing area along the coast of each State
under the 1940 treaty is based on the principle of "land dominates the sea",
indicating that the allocation of the mentioned maritime zone during the time of
Soviet Union was also based on the length of the respective States’ coasts.

Participation in the formulation of the Aktau Convention of 2018 as a new
and inclusive legal regime, and in particular its signature by the Government
of the Islamic Republic of Iran, implies that the concept of common and equal
rights for all the coastal States based on the notion of Succession to the 1921
and 1940 treaties did not carry adequate power of persuasion and did not lead
to progress. The signature of the Convention by Iran is, however, a realistic
measure in terms of international law and international relations and in response
to the emerging Caspian issues.

During the debate about the legal regime of the Caspian Sea in the 1980s,
an unpublished theory existed among some lIranian academics, including the
author of this article, that in the event of referral of the Caspian Sea issues to an
international court or an expert group, international legal principles governing
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the open seas could be used to explain and regulate many of the Caspian
issues as an important guide. Now that the 2018 Aktau Convention has been
concluded, the accuracy of this view has been confirmed, i.e., it seems that the
Aktau Convention has followed this path to a good extent in some parts, but at
the same time it has had its own innovations and features in some other parts.

This article attempts to examine, first, the extent to which the Aktau
Convention has used and applied the concepts and principles of the open seas.
Afterwards, the Convention's specific features and innovations are examined.
Finally, in the last part, certain unresolved issues which have the potential for
conflict will be considered. In fact, The Aktau Convention has partly adopted
the concepts of the International Law of the Sea, including the concepts of
territorial waters, fishing area and the baseline, but at the same time has used
its own innovations and characteristics in other areas, such as a dual regime
governing surface waters and the seabed. There are also unresolved issues and
some potential for disagreement.

The Interpretive Declaration by the then-Iranian Foreign Minister, issued
on the occasion of the signing of the Convention on the Legal Regime of the
Caspian Sea, which stated, "the Islamic Republic of Iran recalls and notes the
relevant provisions of the 1921 Agreement, as well as the 1940 Agreement on
Trade and Navigation between Iran and the Soviet Union", raises a number of
questions. That is, whether the move in recalling the treaties of 1921 and 1940 is
consistent with the signature of the Aktau Convention. It is arguable that by the
signature of the Aktau Convention by Iran and its ratification by all four other
coastal States, as well as, conclusion of the relevant agreements for division
of the maritime areas, including the sea bed, among most of the four States,
the overall scheme of the Aktau Convention is, to some extent, objectively
established and seems to be irreversible. Moreover, it is a requirement of
Article 18 of the Vienna Convention 1969 (or a customary law equivalent of
that provision) whereby a signatory State is duty bound to refrain from any act
which may undermine the object and purpose of the treaty, pending ratification.
Thus, the question arises, whether the application of two conflicting legal
regimes, would be possible or conducive to the object and purpose of the Aktau
Convention.

In the same vein, the question persists, whether the Iranian government will
ratify the Aktau Convention in the near future and whether it would be willing
to proclaim the 15-mile territorial waters and beyond that the 10-mile fishing
zone, or whether is it currently reluctant to do so, because of its belief in the
provisions of the Treaties of 1921 and 1940.
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3. The Principle of “Common Waters, Divided Bottom”.

4. Agreement between the Republic of Kazakhstan and the Azerbaijani Republic on Delimitation of
the Caspian Seabed between the Republic of Kazakhstan and the Azerbaijani Republic, Moscow,
29 November 2001.

5. Protocol to the Agreement between the Republic of Kazakhstan and the Azerbaijani Republic
on Delimitation of the Caspian Seabed between the Republic of Kazakhstan and the Azerbaijani
Republic, Baku, February 27, 2003.

6. Agreement between the Republic of Azerbaijan and the Russian Federation on Delimitation of
Adjacent Areas of the Caspian Seabed, Moscow, dated 23 September 2002.

7. Agreement between the Republic of Azerbaijan, the Republic of Kazakhstan, and the Russian
Federation Concerning the Trijunction Point of the Lines of Delimitation of Adjacent Sectors of
the Caspian Seabed, 14 May 2003.

Seifi, Seyed Jamal “The Legal Regime of the Caspian Sea, Past, Present and the Future ...” Jour. of Legal Res. 21, no. 50
(August 22, 2022): 11-37.



o] g b azddS 35 by Beis )

ool od 4B Ld )3 6byd oS D990 (g ) L plie jeulS A b S 4 e
wepad p Al (Sois o)) cuaSls b 1) 295 cllbie lpl cud ealgs 4SSl (pioren
ool paoly (g o5) Sl g iine g Sl pMel )3 (gl i g obo o]
29 $Lohy VAV Jlo uolivs V7 )3 gl plgisds a3l oS b )3 jian 25 9 s 9 (edaw
il 9y 5 Capgh 3 ST e oS yitio aily S5 yero b lnudliS o bl )3 508 6
Sl (o w2y 45 B3)S e Jol iy 3 35 Sbyd (s mf) pegad  odalee S
)9S 93 3 (e )3 2L Jlallip g 0ad B Ld Loges aclod g Jgol (e b )55
slogis )3 blo (loygis asSls Goi> wb Jl (Bgis 0] o widga (LELE 50
5 SRSy 3> oS auily pMel (bl asle ooy A0 g )led p e | Wl & ek
Clrciouwd o b yisy ) 535 gl mle 5l gybyo s o) ol slayeis | S o 5o
oosad > ol gdse b by pre SIS (lhe )3 il o Cousy & 1y el 4y e
o> (Saules ) SNV puolivw ¥ 2590 el 3 &5 luali 4 )35 sbyd (Soi> )
23T aoad ol e o lojl Sy & ol o lojls 535 ol oMol (6 y900>

1wl 0045 Cpoad VAT 5 VAYY Clialee yoguad (0 (ol pl mdge dul jd Al o

VE Eoge dewg) 9 Olnl Olee odinte D350 odnles Crge 4y 535 Sbyd g oSl (Boi o
YO 1 (ggy5 sl g !l oddxio JlpidS § ylog aly)l 8 picmen 9 NAYY 4,48
dibaio clyg o33 (sl gie Sl 13wl odd s ) 4 i slaasl 9 VAT yo)lo
ol 0l Coogs wgy = (Sl by S lisds c blo Vo Gy 4 5 puSinle (g las]
o iile (Slacdgs (olod & Cond 0 I8 (Sl o> Jgol g 35163 (illas

Mzl slell il (59,9

PSS 9o by d’L‘“’ S99 sl uwl> L;La:c;]p 4 ),ol Oi‘ dﬁhli Cyoo ol 3
5 Slinbee I 06 Jedl o Sligas lyn! a5 Wlos dgate VAN yuolwd ¥V #90 L]
Fr S W5 S plpl g iled e |y Bl (59,98 Lo 0 Ainie sladly)l,8
g ccdgd plo 4 Comd v 9wy 5 ylpl & Cund o2 VAT 5 VAT Cliales «pol oyl
OBLS wilaiz)S )8 )3 shyy ale (glo)ygiS 0yej ) & gliallS jitie (5l y5iS dral>
Dopai 3 ol Jp> olas clon S Sy a3 B yel o g 9 39 Sialys 5l
&le Jl sy p oo (Bl b ool B9850 Glpl jlai o5 sbyd (Boi> )y JeeSS
D92 301555 Jgb B 39290 (Boi> 1) b plie Jd> @535 sl
soe b LS 5 g GUuBlE )9S 93 yorex by NAAY JLu )98 olo )3 oyizren

8. UN Document A/51/529, 21 October 1996, Letter dated 18 October 1996 from the Permanent
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10.UN DocumentA/52/93,17 March 1997, Letter dated 14 March 1997 from the Permanent Representatives
of Kazakhstan and Turkmenistan to the United Nations addressed to the Secretary-General.

11. UN Document A/52/325, 8 September 1997, Letter dated 3 September 1997 from the Chargé
d’ Affaires of the Permanent Mission of the Islamic Republic of Iran to the United Nations addressed
to the Secretary-General.

12. UN Document A/52/588, 25 November 1997, Letter dated 11 November 1997 from the Chargé
d’ Affaires of the Permanent Mission of the Islamic Republic of Iran to the United Nations addressed to
the Secretary-General, Annex, Declaration expressing the position of the Islamic Republic of Iran —
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on the exploitation of the resources of the Caspian Sea.

13. UN Document A/52/913, 21 May 1998, Letter dated 20 May 1998 from the Chargé d’Affaires
of the Permanent Mission of the Islamic Republic of Iran to the United Nations addressed to the
Secretary-General, Annex, Statement of the Foreign Ministry of the Islamic Republic of Iran on the
results of the Kazakhstan-Russian consultations reflected in the statement dated 13 February 1998 of
the Kazakhstan Foreign Ministry.

14. UN Document A/53/453, 2 October 1998, Letter dated 30 September 1998 from the Permanent
Representatives of the Islamic Republic of Iran and Turkmenistan to the United Nations addressed to
the Secretary-General, Anne x, Joint statement of 8 July 1998 by the President of the Islamic Republic
of Iran and the President of Turkmenistan.

15. UN Document A/52/1011, 10 August 1998, Letter dated 6 August 1998 from the Permanent
Representative of the Islamic Republic of Iran to the United Nations addressed to the Secretary-General,
Annex, Statement of the Foreign Ministry of the Islamic Republic of Iran on the Agreement signed on
6 July 1998 by the President of the Russian Federation and the President of the Republic of Kazakhstan
regarding the legal status of the Caspian Sea.
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16. UN Document A/56/927, 18 April 2002, Letter dated 15 April 2002 from the Permanent Representatives
of Azerbaijan and Kazakhstan to the United Nations addressed to the Secretary-General.

17. Barbara Janusz-Pawletta, The Legal Status of the Caspian Sea: Current Challenges and Prospects for
Future Development (Berlin-Heidelberg: Springer, 2015), 62.
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18. United States Department of State, Bureau of Oceans and International Environmental and
Scientific Affairs, Limits in the Seas, No. 114, March 16, 1994, Iran’s Maritime Claims, 15: “The
first sentence of article 9 is objectionable. The LOS Convention does not permit a coastal State
to require a foreign vessel to seek prior authorization of, or notification to, the coastal State as a
condition of conducting innocent passage through its territorial sea.”
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19. ICJ Reports, “Delimitation of the Maritime Boundary in the Gulf of Maine Area” (Canada v. United
States, Judgment, 1984), 246.

20. Janusz-Pawletta, op.cit., 70.
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21. Mariangela Gramola, “State Succession and the Delimitation of the Caspian Sea” in Italian Yearbook
of International Law, Vol. XIV (The Netherlands: Bril Nijhoff, 2004), 268; Janusz-Pawletta, op.cit.,
78; Ashley Roach and Robert Smith, “Region XI: “Caspian Seabed Boundaries™”, in International
Maritime Boundaries, eds. David A. Colson and Robert W. Smith (The Netherlands:Bril Nijhoff,
2005), 3543.
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