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ABSTRACT

The foundation of civil procedure is the rules
that have been legislated for trial’s discipline.
However, expedients and circumstances of
claim sometimes cause deviation from trial’s
rules. With attention to law, it is observed
that first, although local jurisdiction of claims
about goods is with the court of defendant’s
residence and local jurisdiction of claims
about immovable property is with the court
of its locale, local jurisdiction of claim to
admeasure heritage is the last residence or
habitance of decedent. In order to implement
this exception, a set of strategies such as
place of issuance of probate, place of death,
place of occurrence of property, especially
immovable property of the decedent, place of
heirs’ residence, the last decedent’s residence
based on plaintiff’s announcement should
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be used. Secondly, although one of the characteristics of court’s final
verdict according to the rule is that it is not voidable, the verdict about
admeasuring heritage is an exception to this rule and is so voidable. In
this article, we intend to explain the deviation from two aforementioned
rules in the claim to admeasure heritage in law.
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Admeasure, Decedent’s Residence, Decedent’s Habitance.
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Extended Abstract]

The basis of civil procedure is the rules that are laid down to regulate the
proceedings. However, sometimes the expediencies of certain lawsuits cause
deviation from procedural rules. One of these lawsuits, which accounts for
a significant proportion of civil courts cases, is the estate partition lawsuit.
The regulations that govern the estate partition lawsuit do not conform to the
procedural rules in two instances. The main matter of the present article is to
identify the two aforementioned instances and explain their procedural debates.
In this regard, relying on the library method, the following results are obtained:
1. According to the rule contained in Articles 11 and 13 of the Civil Procedure
Code, movable property lawsuits are brought in the court of the defendant’s
domicile, and immovable property lawsuits are brought in the court of the
property’s location. However, according to Article 20 of the Civil Procedure
Code and Avrticle 163 of the Probate Code, whether the estate (as the object of
the lawsuit) is movable or immovable or a combination of the two, the territorial
jurisdiction belongs to the court which the last domicile of the deceased person
has been in its realm. Moreover, if the last domicile of the deceased person is
not known, the territorial jurisdiction belongs to the court that the last residence
of the deceased person has been in its realm. If the deceased person has not had
a domicile or residence in Iran, according to Article 164 of the Probate Code,
the court in which the estate has been located, has territorial jurisdiction. If the
estate has been located in different places, the court in which the immovable
property is located will have jurisdiction.

2. The basis of deviating from the rule of the territorial jurisdiction in the estate
partition lawsuit can be considered as follows: Firstly, the estate has a legal
personality that has its special domicile. Secondly, the important center of the
decedent’s affairs is also in his last domicile. Thirdly, the customary appearance
implies the unity of domicile of the parties of the estate partition lawsuit (who
are usually heirs) and the deceased person. Fourthly, because the man usually
keeps his property around him, after death, the location of the property (estate)
and the last domicile of the deceased person are the same.

3. To implement this exceptional regulation and identify the last domicile or
residence of the deceased person, the court must use a set of solutions such
as the place of issuance of the inheritance certificate, place of death, location
of the property, especially the immovable property of the deceased person,
domicile of the heir(s), last domicile of the deceased declared by the plaintiff,
etc. To this end, it is neither necessary nor practicable for the court to conduct
a thorough investigation within the scope of the investigation to prove the case.
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Rather, as soon as a hint is found as to where the last domicile or residence of
the deceased person was and there is no strong comparison to it, it is sufficient
for the court to begin the trial.

4. As the rule says, the ruling of the court is not voidable. However, the ruling
on estate partition does not follow such a rule and is voidable; Because,
firstly, the impossibility to void other rulings can not regard as a reason for the
impossibility to void the ruling on estate partition. Secondly, the removal of
Avrticle 33 of the former Civil Procedure Code that states: “The invalidity of
the partition lawsuit must be filed in the court by which the partition has been
made” does not imply the impossibility to void the ruling on estate partition,
which is supported by the principle of the court’s obligation to hear lawsuits.
Thirdly, the Res Judicata rule only prevents the possibility to void the ruling on
estate partition in terms of the validity of the judicial decision; While the ruling
on estate partition is also a contract that, like any other contract, is probable to
be void and inoperative.
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