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ABSTRACT

The Indemnity Clause and Third-party claims
is a process which causes to transfer the risks
and responsibilities of a contract to one of
the contract parties. This clause concerns the
responsibilities and damages and claims which
most of the time may be created in the future.
But it may not prevent the parties to make
agreement regarding the risks which were
existed at the time of concluding the contract
to compensate such risks in this format. This
entity has been explicitly accepted in some
national systems and implicitly in many
others. In this essay due to the importance of
using these clauses in contracts and the lack of
legislative history in the Iranian legal system,
first the concept of the indemnity clause based
on common concepts is explained and then
the prohibitions on the use of these clause in
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contracts are discussed. In addition, the position of this clause in licensing
agreement is examined in detail.
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Extended Abstract]

Today, due to the expansion of trade and economic relations, contracts play
a very important role in the relationship between people, which are very
diverse in terms of subject matter. The complexity of the relationship between
individuals and the responsibilities arising from the contracts always raised
different concerns for the parties about how to compensate for the damages and
responsibilities arising from the contract because in some of these contracts
and transactions such as purchases, businesses, Technology transfer It was
possible that the parties did not have insight and full awareness of each other’s
responsibilities. Therefore, in order to get rid of this challenge and respond to
the needs of individuals, a solution was found and the indemnity clause was
invented. In other words, the indemnity clause alleviated the parties’ concerns
about damages and liabilities and how to compensate them. This is because
the indemnity clause is a process that transfers the risks and responsibilities
arising from the contract to one of the parties of the contract. In fact, this clause
often refers to responsibilities, indemnities, and claims that may arise in the
future. However, this does not prevent the parties from agreeing on the risks
that existed at the time of the contract and the methods of compensation in this
form. As a matter of fact, the indemnity clause is an agreement to cover the
potential risks of one party by another party who has a better ability to assess
and manage the risks. This legal entity is rooted in Common law. According to
legal principles, every person should be liable for damages or losses that have
caused it. The indemnity clause is a kind of an exception to this principle in
the common law. This institution is rooted in the theory of unjust enrichment,
according to which, where fair principles and rules consider it necessary, the
burden of compensation is transferred from one side of the contract to the
other. This clause can be a factor to motivate the parties to conclude or not to
conclude a contract, because the amount of their responsibilities for damages
within the framework of this clause can be predicted. In other words, when the
amount of liabilities and damages resulting from a contract causes the parties
to refuse to conclude the contract, the inclusion of this clause in the contract
can help to find a solution to the concerns about damages and responsibilities.
It should also be noted that these clauses are preventive and put an end to the
individuals ‘confusion about damages and liabilities, and provide a framework
for judges to determine the liability of individuals. An agreement to cover
damages and claims of third parties can be reflected in many contracts as a
clause, in other words, be part of the structure of a contract or it can be as an
independent contract. However, since this agreement is usually written as a



Indemnity Clause and Third Party Claims ...

clause in the main contract and it is rarely seen that the parties agree on this as
an independent contract, so it is commonly referred to as the indemnity clause.
Also, the inclusion of the indemnity clause in contracts may provide grounds
for the abuse of some profiteers in order to create increasing responsibilities for
the obligor of these clauses in the shadow of the protection that these clauses
provide for them. This is because when a person knows that his action does not
cause him any responsibility, he may not take even the slightest precaution in
fulfilling his legal obligations or duties or even intentionally make the indemnitor
responsible. Therefore, in most legal systems of the world, attempts have been
made to provide restrictions in the implementation of these clauses, or even in
some cases, agreements between the parties to cover damages and liabilities
may be voided due to opposition to public policy or laws and regulations. A
comparative study of the laws and regulations of different countries shows that
the indemnity clause has been accepted explicitly in some legal systems and
accepted implicitly in many others. In this essay due to the importance of using
these clauses in contracts and the lack of legislative history in the Iranian legal
system, first the concept of the indemnity clause based on common concepts
is explained and then the prohibitions on the use of these clause in contracts
are discussed. In addition, the position of this clause in intellectual property
license contracts is examined in detail.
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