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ABSTRACT

Today, years after the formation of I1SIS and
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disregarding humanitarian law and spreading
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degree of compliance of the establishment of such a reference with the
rules and regulations of international law. Based on the findings of this
study, it seems that the establishment of such a court is against the rules
of international law and the UN Charter, and in addition to violating the
sovereignty of Syria, it is also against the provisions of the statute of the
International Criminal Court.
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Extended Abstract]

Today, years after the formation of ISIS and the spread of theier Anti-human
approach and brutal killing a lot of defenseless people, disregarding humanitarian
law and spreading their terrorist operations to the heart of Europe, The
international community is increasingly looking for a way to prevent and counter
the group’s actions and prosecute its leaders and members. One of the solutions
pursued by the US-led anti-ISIL coalition is to establish an “international”
tribunal to try ISIL detainees in Syria. An approach developed and expanded
after World War Il to prosecute individuals who violated international and
humanitarian rules and regulations in an armed conflict. In the present article,
which has been completed in an analytical-descriptive manner, an attempt
has been made to assess the legitimacy and the degree of compliance of the
establishment of such a reference with the rules and regulations of international
law. Based on the findings of this study, it seems that the establishment of such
a court is against the rules of international law and the UN Charter, and in
addition to violating the sovereignty of Syria, it is also against the provisions of
the statute of the International Criminal Court.

The crimes committed by ISIL are clearly provided for in Articles 5 to 9 of
the Rome Statute. The actions taken by ISIL are among the crimes covered
by Article 5 of the Statute of the International Criminal Court; Crimes such
as mass executions, sexual abuse and rape, as well as torture and genocide
by ISIS forces, fall into this category. The severity of the crimes committed
by this group is not less than the crimes committed in the former Yugoslavia
or Rwanda, but perhaps for political reasons that arised from the interests of
powerful states, it prevents the real confrontation and confrontation of the
perpetrators of these crimes.

The continued freedom of action of ISIL in the absence of a coordinated and
law-abiding international response, although fraught with complex political
and security issues, will be a major concern for the prospect of international law
and the rule of law in the region. Thus, the legal community can draw attention
to pathology, reform and revision of norms by making proper use of the existing
capacities in the international legal system.

The war in Syria has become a military base for powerful states who, relying
on unacceptable legal interpretations such as implied consent, humanitarian
intervention, legitimate defense against ISIS, etc., sometimes target the country
and never express their remorse for what they have done And they do not
regret it, but on the contrary try to justify their action as legal or legitimate
and humane. These interventions run counter to the inalienable principles of



Legitimacy of The Establishment of A Court by ...

international law, such as the principle of non-interference in the internal affairs
of states, the principle of sovereignty and territorial integrity, the principle of
non-use of force and the principle of non-aggression.

The principle of sovereignty and equality of states is one of the basic and
important principles on which the Charter of the United Nations is based, and
the pillars of the United Nations, as the guardians of this document, have the
duty to respect and monitor its implementation. The aim is to oblige states not to
resort to force to maintain international peace and security, which is a guarantee
for maintaining the equality and sovereignty of nations. The conclusion is that
exceptions to this principle must be granted in certain circumstances. Only in
three cases can states use force in the territory of another state: the explicit
consent of the state, legitimate defense, and the enforcement of executive
measures by the Security Council under Article 42 of the Charter. Any use of
force outside of these cases is illegal and a clear violation of the Charter of the
United Nations.

According to the mechanisms for dealing with impunity provided for in the
Statute of the International Criminal Court, international criminal law, among
these mechanisms, is theoretically possible to refer the situation in Syria to the
Court or through the Security Council or the acceptance of the Court by the
Syrian government.

But in practice, the mechanism for combating impunity in Syria during the
conflict can be done by the Syrian government by concluding a judicial
assistance agreement with one country. But at the end of the conflict, the Syrian
government can punish the perpetrators (members of the ISIS terrorist group)
by holding trials in the national court in accordance with Article 17. Therefore,
the establishment of an international criminal court by coalition forces against
ISIL to try the detainees of members of this terrorist group in prisons in Syria
(in al-Hasakah province) is against the rules and regulations of international
law and gives them international responsibility.
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