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Abstract

The relationship between domestic and international law has always been a
struggle for the two traditional discourses of dualism and monism. Despite the
age of the proposed theories, there is no single discourse on this matter. Some
state and international organizations move towards one of them even without
making any specification. The present article, after explaining the developed legal
doctrines and exploring the practices of state and international organizations as
active subjects of the international community, found that it is better to get the
middle ground in the application of domestic and international law relations.
According to the requirements of the proposed case, in different situations, one
of the two mentioned theories can be applied in practice. Sometimes, these
approaches are very close to each other in practice, in such a way that “dualism”
has an overlapping relationship with “monism with the supremacy of the
international law. In practice, it is suggested to take a hegemonic and positivist
approach.
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Extended Abstract:

1. Introduction:

The relationship between domestic and
international laws has always been a
struggle for the two traditional discourses
of dualism and monism. Despite the long
history of the proposed theories, there is
no single discourse on this matter. Some
state and international organizations
move towards one of them even without
making any specification. Regarding the
relations between the domestic and
international laws, legal doctrines have
mentioned monism and dualism. The
actors of the international community do
not have a unique practice in this regard.
According to the requirements of the
proposed case, in different situations, one
of the two mentioned theories can be
applied in practice. Sometimes, these
approaches are very close to each other in
practice, in such a way that “dualism” has
an overlapping relationship with “monism
with the supremacy of the international
law. In practice, it is suggested to take a
hegemonic and positivist approach. The
present research, by explaining the
developed legal doctrines and exploring
the practices of state and international
organizations as active subjects of the
international community, has sought to
scrutinize the raised issue.

2. Method

This research collects data through library
tools and uses a descriptive-analytical
method for data analysis.

3. Findings

Even though the relationship between the
domestic and international laws has been
a debate, in practice, the international
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community has adopted the middle
ground and a combination of both, i.e.,
some ideas of monism and some ideas of
dualism are accepted and some other are
rejected. In this way, a hybrid approach
has been adopted. In practice, there have
been manifestations of each of the two
theories in the practical practice of the
international =~ community. In  the
relationship between value and reality, or
truth and reality, it is necessary to take a
step toward both because they are
complementary. In the extreme view of
the theory of monism, with the supremacy
of the international law, it is implied that if
the domestic law does not have the
capacity to reconcile with the
international law and is in conflict with it,
to the extent of the conflict, the
international law is considered invalid.
Similarly, some other supporters of the
theory of monism, with the supremacy of
the international law, are of the position
that if the domestic law is in conflict with
international law, the domestic law is not
considered invalid, but a violation of the
relevant government

4. Conclusion

The international performance of
countries indicates that earlier, dualism
was the accepted theory. However,
gradually, with the transition from the
domestic society to the international one
and the strengthening of the necessity of
international cooperation and
coexistence, the theory of monism gained
more importance in the practice of the
international society, i.e., the international
law was superior and preferable to the
domestic law. While the theory of dualism
leads to the separation of the domestic law
from the international law, the theory of
monism is on the basis of cooperation
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between the international societies. The
performance of the international
community indicates that national courts,
in some situations, implement the
international legal rules and in some other
situations, despite the necessity of the
application of the international legal rules,
use the domestic ones. In sum, although in
theory, monism was formed and
developed in opposition to dualism, in
practice, it is not considered to be
abrogated. Unfortunately, these issues are
influenced by the hegemonic relations of
the members of the international
community, especially the countries as the
traditional subjects of the international
law. However, the necessity of
international cooperation and coexistence
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leads to the selection of a combination of
both.
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